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US. Customs Service 


Treasury Decisions 


(T.D. 78-345) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Philippines 


There is published below a directive of August 1, 1978, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in categories 645/646 manu- 
factured or produced in the Philippines. This directive amends the 
level of restraint established in that Committee’s directive of Decem- 
ber 23, 1977 (T.D. 78-60). 

This directive was published in the Federal Register on August 4, 
1978 (43 F.R. 34519), by the Committee. 

(QUO-2-1) 


September 28, 1978. 
Wituram D. Styne, 
(For Ben L. Irvin, Acting Director, 
Duty Assessment Division). 


U.S. DeparTMENT oF CoMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., August 1, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commisstoner: On December 23, 1977, the Chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption and withdrawal from ware- 

1 
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house for consumption during the 12-month period beginning on 
January 1, 1978, and extending through December 31, 1978, of 
cotton and manmade fiber textile products in certain specified cate- 
gories, produced or manufactured in the Republic of the Philippines 
and exported to the United States, in excess of designated levels of 
restraint. The Chairman advised you that the levels of restraint are 
subject to adjustment.’ 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to paragraph 6 of the Bilateral 
Cotton, Wool and Man-Made Fiber Textile Agreement of October 15, 
1975, as amended, between the Governments of the United States 
and the Republic of the Philippines; and in accordance with the pro- 
visions of Executive Order 11651 of March 3, 1972, as amended by 
Executive Order 11951 of January 6, 1977, you are directed, effective 
on August 7, 1978, to amend the level of restraint established for 
manmade fiber textile products in category 645/646 in the directive 
of December 23, 1977, to 64,622 dozen.? 

The action taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of manmade fiber 
textile products from the Philippines has been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the direc- 


tions to the Commissioner of Customs, being necessary to the imple- 
mentation of such actions, fall within the foreign affairs exception to 


the rulemaking provisions of 5 U.S.C. 553. This letter will be published 
in the Federal Register. 


Sincerely, 


ArtTHuUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements} 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of Oct. 15, 1975, as amended, between the Governments of the United States and the 
Republic of the Philippines which provide, in part, that: (1) Within the aggregate and applicable group 
limits, specific levels of restraint may be exceeded by specified percentages; (2) these levels may be increased 
for carryover and carryforward up to 11 percent of the applicable category limit; (3) consultation levels may 
be increased within the aggregate and applicable group limits upon agreement between the two govern- 
ments; and (4) administrative arrangements or adjustments may be made to resolve minor problems arising 
in the implementation of the agreement. 


§ The level of restraint has not been adjusted to account for any imports after Dec. 31, 1977. 
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(T.D. 78-346) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Mexico 


There are published below directives of June 30, 1978, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile products in certain 
categories manufactured or produced in Mexico. One directive cancels 
and supersedes that Committee’s directive of November 14, 1975 
(T.D. 75-309). 

These directives were published in the Federal Register on July 6, 
1978 (43 F.R. 29162), by the Committee. 

(QUO-2-1) 
September 28, 1978. 
Wituram D. Styne, 
(For Ben L. Irvin, Acting 
Director Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 30, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: To facilitate implementation of the 
U.S. textile import restraint program, it would be appreciated if you 
would count, effective on July 1, 1978, and until further notice, en- 
tries for consumption and withdrawals from warehouse for consump- 
tion of cotton and manmade fiber textile products, exported from 
Mexico after April 30, 1978, in the following categories: 347, 348, 
634, 635, 638, 639, 641, 647, 648, and 649. 
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Inasmuch as all of these entries are later to be charged against 
levels of restraint established under the terms of a bilateral agreement, 
it is imperative that an accurate count be made. 

This letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


U.S. DEPARTMENT OF CoMMERCE, 
THE AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 


Washington, D.C., June 30, 1978. 
Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: This directive cancels and supersedes, 
effective on July 1, 1978, for goods exported from Mexico after April 30, 
1978, the directives of November 14, 1975, from the Chairman of the 
Committee for the Implementation of Textile Agreements, which 
directed you to prohibit, effective on December 19, 1975, entry into 
the United States for consumption and withdrawal from warehouse 
for consumption of certain cotton, wool, and manmade fiber textile 
products, produced or manufactured in Mexico, for which the Govern- 
ment of Mexico had not issued an appropriate export visa or a certifica- 
tion for exemption. 

The actions taken with respect to the Government of Mexico and 
with respect to imports of cotton, wool, and manmade fiber textile 
products have been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of Cus- 
toms, being necessary to the implementation of such actions, fall 
within the foreign affairs exception to the rulemaking provisions of 5 
U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
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(T.D. 78-347) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Republic of China 


There is published below a directive of July 26, 1978, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in certain categories 
manufactured or produced in the Republic of China. This directive 
further amends, but does not cancel that Committee’s directives of 
September 27, 1972, and December 22, 1977 (T.D. 72-295 and T.D. 
78-58). 

This directive was published in the Federal Register on July 31, 1978 
(43 F.R. 33287), by the Committee. 

September 28, 1978. 


(QUO-2-1) 


September 28, 1978. 
Wituiam D. Siyne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., July 26, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUsTOMs, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. CommissI1onEr: This directive further amends, but does 
not cancel, the directive of September 27, 1972, from the Chairman, 
Committee for the Implementation of Textile Agreements, that 
directed you to prohibit entry into the United States for consumption, 
and withdrawal from warehouse for consumption, of certain cotton, 
wool, and manmade fiber textile products, produced or manufactured 
in the Republic of China, for which the Government of the Republic 
of China had not issued a visa. It also amends, but does not cancel, the 
directive of June 30, 1976, which permitted export visas to show for 
certain categories combined under the terms of the agreement, either 
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the combination of categories or a constituent category (or categories) 
in the combination. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool, and Man- 
Made Fiber Textile Agreement of June 8, 1978, between the Govern- 
ments of the United States and the Republic of China; and in accor- 
dance with the provisions of Executive Order 11651 of March 3, 1972, 
as amended by Executive Order 11951 of January 6, 1977, the direc- 
tives of September 27, 1972, and June 30, 1976, are hereby amended, 
effective on October 16, 1978, to prohibit entry for consumption of 
manmade fiber textile products in categories 638 and 639 that are 
accompanied by visas which do not show the correct category of the 
merchandise. Merchandise accompanied by visas showing category 
638/639 in the combination may be withdrawn from warehouse for 
consumption after the effective date of this directive, if entered for 
warehouse before that date, provided all other visa requirements 
have been met. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of manmade fiber textile products 
from the Republic of China have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely; 
ArtTHuR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D: 78-348) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manue 
factured or produced in Malaysia 


There is published below a directive of August 7, 1978, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
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for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile products in certain 
categories manufactured or produced in Malaysia. 
This directive was published in the Federal Register on August 16, 
1978 (43 F.R. 36297), by the Committee. 
(QUO-2-1) 
September 28, 1978. 
Wiiuram D. Styne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division)} 


U.S. DepaRTMENT oF CoMMERCE, 
Tue AssIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., August 7, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool, and Man-Made Fiber Textile Agreement of 
May 17 and June 8, 1978, between the Governments of the United 
States and Malaysia; and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
August 21, 1978, and for the 12-month period beginning on January 1, 
1978, and extending through December 31, 1978, entry into the 
United States for consumption, and withdrawal from warehouse for 
consumption, of cotton, wool, and manmade fiber textile products, 
exported from Malaysia in the following categories, in excess of 
the indicated 12-month levels of restraint: 


Category 12-month level of restraint} 


313 1,800,000 square yards 
315 2,000,000 square yards 
317 3, 000,000 square yards 
319 1, 350,000 square yards 
320 6, 500,000 square yards 


See footnote at end of table, 


274-190—78——_2 
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Category Twelve-month level of restraint 


331 403,086 dozen pairs 

833/334/335 53,235 dozen of which not more 
than 21,271 dozen shall 
be in cat. 333; not more 
than 18,644 dozen shall 
be in cat. 334; and not 
more than 18,644 dozen 
shall be in cat. 335 

338 208,333 dozen 

339 138, 889 dozen 

340 214,383 dozen 

347 78,652 dozen 

348 47,463 dozen 

é51 38,462 dozen 

369 652,174 pounds 

445 6,720 dozen 

446 13,441 dozen 

605 1,000,006 pounds 

613 2,000,000 square yards 

638/639 142,222 dozen of which not more 
than 53,333 dozen shall 
be in cat. 639 

640 83, 333 dozen 

641 75, 862 dozen 


1 The levels of restraint have not been adjusted to account for imports after Dec. 31, 19773 


In carrying out this directive entries of cotton, wool, and manmade 
fiber textile products, produced or manufactured in Malaysia and 
exported to the United States prior to January 1, 1978, and entered 
on and after the effective date of this directive, shall not be charged 
against the levels of restraint established in this directive. 

Cotton, wool, and manmade fiber textile products in the foregoing 
categories that have been released from the custody of the U.S. 
Customs Service under the provisions of 19 U.S.C. 1448(b) before 
the effective date of this directive shall not be denied entry under 
this directive. 

The levels of restraint set forth above are subject to adjustment in 
the future according to the provisions of the bilateral agreement 
of May 17 and June 8, 1978, between the Governments of the United 
States and Malaysia which provide, in part, that: (1) Within the 
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ageregate and group limits, specific levels or restraint, including 
their sublimits, may be exceeded by designated percentages; (2) spe- 
cific levels may be increased for carryover and carryforward up to 
11 percent of the applicable category limit; and (3) administrative 
arrangements or adjustments may be made to resolve minor problems 
arising in the implementation of the agreement. Any appropriate 
adjustments under the provisions of the bilateral agreement, referred 
to above, will be made to you by letter. 

A detailed description of the categories in terms of TSUSA numbers 
was published in the Federal Register on January 4, 1978 (43 F.R. 
884), as amended on January 25, 1978 (43 F.R. 3421) and March 3, 
1978 (43 F.R. 8828), and June 22, 1978 (43 F.R. 26773). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Malaysia 
and with respect to imports of cotton, wool, and manmade fiber 
textile products from Malaysia have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the imple- 
mentation cf such actions, fall within the foreign affairs exception 
to the rulemaking provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely. 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 78-349) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Hong Kong 


There is published below a directive of July 10, 1978, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning the exclu- 
sion from the exemption from quota and visa requirements of ship- 
ments valued at $250, or less, cotton, wool, and manmade products 
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manufactured or produced in Hong Kong. This directive amends, but 
does not cancel that Committee’s directive of November 30, 1972 
(T.D. 73-6). 
This directive was published in the Federal Register on July 13, 
1978 (43 F.R. 30090), by the Committee. 
(QUO-2-1) 


September 28, 1978? 
Wituram D. Syne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF CoMMERCE, 
THE ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., July 10, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS; 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on November 30, 1972, by the 
Chairman, Committee for the Implementation of Textile Agreements, 
concerning the exclusion from coverage of any directives establishing 
quantitveds limitations on cotton, wool, and/or manmade fiber tex- 
tiles and textile products, of shipments, valued at $250, or less, which 
are imported for the noncommercial, personal use of the individual 
importing the merchandise. 

This amendment provides for exclusion from coverage of any 
directive establishing quantitative limitations, now or hereafter put 
into effect, on cotton, wool, and manmade fiber textiles and products 
satisfying the following requirements: 

Cotton textiles and cotton textile products in categories 300- 
369, wool textile products in categories 400-469, manmade fiber 
textile products in categories 600-669 and any additional cotton, 
wool, and manmade categories hereafter incorporated into the 
textile category system, entered into the United States for con- 
sumption and withdrawn from warehouse for consumption in 
quantities, valued at $250, or less, which are imported for non- 
commercial, personal use of the individual importing the mer- 
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chandise with the exception of those directives relating to Hong 
Kong which provide for the exclusion from agreement coverage 
only of those shipments “‘accompanying a traveler for personal 
use” and those which are entered as “exempt from duty as 
bonafide gifts.” 

A detailed description of the categories in terms of the TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884) as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828) and June 22, 1978 (43 F.R. 26773). 

In carrying out the above directions, entry into the United 
States for consumption shall be construed to include entry for 
consumption into the Commonwealth of Puerto Rico. 

The actions taken with respect to the administration of con- 
trols on imports of cotton textiles and cotton textile products, 
wool textile products, and manmade fiber textile products, pro- 
duced or manufactured abroad, have been determined by the 
Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, being necessary 
for the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. 

This letter will be published in the Federal Register. 

Sincerely, 

ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 78-350) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in India 


There are published below directives of July 28, 1978, and August 4, 
1978, received by the Commissioner of Customs from the Acting 
Chairman, Committee for the Implementation of Textile Agreements, 
concerning restriction on entry of cotton, wool, and manmade fiber 
textile products in certain categories manufactured or produced in 
India. These directives further amend, but do not cancel Committee’s 
directives of January 27, 1978 (T.D. 78-72) and April 24, 1978 
(T.D. 78-135). 
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These directives were published in the Federal Register on August 8, 


1978, and August 10, 1978 (43 F.R. 34183 and 35523), respectively, 
by the Committee. 


(QUO-2-1) 
September 28, 1978. 
WiuraMm D. Styne, 


(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
THE AssIsSTANT SECRETARY FOR INDUSTRY AND TRADE, 


Washington, D.C., July 28, 1978. 
Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CuSsTOMs, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive issued to you on January 27, 1978, by the 
Chairman, Committee for the Implementation of Textile Agreements, 


concerning imports into the United States of certain cotton, wool, 
and manmade fiber textile products, produced or manufactured in 
India. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool, and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are directed to prohibit, effective on July 31, 1978, and for 
the 12-month period beginning on January 1, 1978, and extending 
through December 31, 1978, entry into the United States for con- 
sumption and withdrawal from warehouse for consumption of cotton 
textile products in category 359 (visaed), produced or manufactured 
in India, in excess of the following level of restraint: 


Category 12-month level of restraint } 


359 326,087 pounds 


A detailed description of the categories in terms of TSUSA numbers 
was published in the Federal Register on January 4, 1978 (43 F.R. 


t The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1977. 
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884), as amended on January 25, 1978 (43 F.R. 3421) and March 3; 
1978 (43 F.R. 8828). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The action taken with respect to the Government of India and 
with respect to imports of cotton textile products from India has been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
ArtTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements} 


U.S. DEPARTMENT OF CoMMERCE, 
Tue AssIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., August 4; 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directives of January 27 and April 24, 1978, from the 
Chairman of the Committee for the Implementation of Textile Agree- 
ments which established levels of restraint for certain cotton, wool, 
and manmade fiber textile products, produced or manufactured in 
India and exported to the United States during the 12-month period 
beginning on January 1, 1978. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool, and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
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1977, you are directed, effective on August 8, 1978, no longer to charge 
TSUSA Nos. 360.0500, 361.4200, 361.4400, 361.5422, and 361.5425 to 
the levels of restraint established for categories 369, 465, or 665 and 
categories 330-369, 431-469, and 630-669, as a group. 

The actions taken with respect to the Government of India and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from India have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation 
of Teatile Agreements, and Deputy Assistant 
Secretary for Domestic Business Development. 


(T.D. 78-351) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran 
rial, People’s Republic of China yuan, Philippines peso, Singapore dollar, 
Thailand baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (81 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pur- 


suant to part 159, subpart C, Customs Regulations (19 CFR 159, 
subpart C). 


People’s Republic of China yuan: 
September 18, 1978 $0. 588097 
September 19, . 588097 
September 20, . 588097 
September 21, . 590458 
September 22, . 590458 
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Hong Kong dollar: 
September 18, 1978_______- seccccessanss SEZ, 
September 19, 1978 . 2106 
September 20, 1978 . 21084 
September 21, 1978 . 2105 
September 22, 1978 . 21054 
Tran rial: 
September 18-22, 1978 $0. 0141 
Philippines peso: 
September 18-22, 1978............--------- $0. 1368 
Singapore dollar: 
September 18, 1978 50. 444414 
September 19, 1978 . 4442 
September 20, 1978 . 4470 
September 21, 1978 . 4482 
September 22, 1978 . 4478 


Thailand baht (tical): 
September 18-22, 1978 $0. 0505 
LIQ-3-0:D:8 
September 28, 1978. 
Witiram D. Styne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


(T.D. 78-352) 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 78-237 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 


274-190—78——_3 
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currency into currency of the United States, conversion shall be at the 
following rates: 
Austria schilling: 
September 20, 1978 $0. 070522 
September 21, 1978 . 070796 
September 22, 1978 . 070534 
Belgium franc: 
September 20, 1978 
September 21, 1978 
September 22, 1978 


Germany deutsche mark: 
September 20, 1978 
September 21, 1978 
September 22, 1978 


Ireland pound: 
September 19, 1978 . 9610 
September 1978 . 9785 
September 21, 1978 . 9800 
September 1968 . 9720 
Japan yen: 
September 1978 $0. 005241 
September 1978 . 005255 
September 1978 . 005297 
September j . 005326 
September 22, 197 . 005312 
Malaysia dollar: 
September 978 30. 4445 


Spain peseta: 


September 18, $0. 013468 
September 19, . 013530 
September 20, 8 . 013592 
September 21, 1978 . 013680 
September 22, 1978 . 013674 


Switzerland franc: 
September 18, 1! 50. 632911 
September 19, 1§ . 636537 


September 
September 
September 


20, . 649773 
21, . 659631 
22, 197 . 656599 
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United Kingdom pound: 
September 19, 1978 51. 9610 
September 20, 1978___-_--- peas . 9785 
September 2 . 9800 
September 22, 1978- Soewd . 9720 
LIQ-3-0:D:S 
September 28, 1978. 
Witiram D. Styne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


(T.D. 78-353) 
Bonds 


Approval and discontinuance of Carrier Bonds, Customs Form 3587 


onds of carriers for the transportation of bonded merchandise have 
Bonds of for the t tat f bonded handise | 

been approved or discontinued as shown below. The symbol ‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 


parentheses immediately following, which has been discontinued. 
If the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 
of list. 

Dated: October 2, 1978. 


| Date of | Filed with district 
Name of principal and surety | Date of bond approval | Girector/area 


directoz/amount 


ATSL, Ince., Building A, 10 Oregon Ave., Philadel- June 13,1978 | Aug. 15,1978 | Philadelphia, PA; 
phia, PA; motor carrier; Peerless Ins. Co. | | $50,000 
| 
Acme Fast Freight Inc., 2385 New Hyde Park Rd., | Aug. 2,1978 | Aug. 8 | St. Louis, MO; 
New Hyde Park, N Y; motor carrier; Sentry Ins. a $25,000 
Mutual Company 
(PB 2/1/76) D 8/18/78! 


Agate Elevator Agricultural & Livestock Co-op., P.O. | June 26,1978 | Sept. | El Paso, TX; 
Box 4, Agate, Co; motor earrier; St. Paul Fire & | $25,000 
Marine Ins. Co. 


Air Delivery Service, Inc., 301 Locust St., Scranton, | June 2,1975 | June Philadelphia, PA; 
PA; motor carrier; St. Paul Fire & Marine Ins. Co. | } $50,000 
D $/5/78 


See footnote at end of table. 
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Name of principal and surety 


Barnett Truck Lines, Inc., 3404 Wheat St., Kinston, 
NC; motor carrier; Pennsylvania National Mutual 
Casualty Ins. Co. 

(PB 12/13/74) D 8/21/78 2 


D. F. Bast, Inc., 1425 N. Maxwell St., Allentown, PA; 


motor carrier; Fireman’s Ins. Co. of Newark, NJ 


Brannan Systems, Inc., 751 Stimrod Rd., Mobile, AL; | 


motor carrier; St. Paul Fire & Marine Ins. Co. 


Camel Trucking, Inc., 7 Nay St., P. O. Box 55, East 
Boston, MA; motor carrier; Boston Old Colony Ins. 
Co. 

(PB 11/13/72) D 8/24/78 3 


Dart Transit Co., 2102 University Ave., St. Paul, 
MN;; motor carrier; Great American Ins. Co. 


Duncan Transfer Inc., 400-410 N. Columbus S&t., 
Alexandria, VA; motor carrier; Peerless Ins. Co. 
D 9/14/78 


Forwarders Transport, Inc., 1815 Front St., Scotch 
Plains, NJ; motor carrier; The American Ins. Co. 


Hebden & McKenzie, Inc., 131 State St., Boston, MA; 
motor carrier; Washington International Ins. Co. 
(PB 2/17/76) D 2/17/78 4 


M.H. Hillery, Inc., 15 East St., Cambridge, MA; 
motor carrier; Nationwide Mutual Ins. Co. 
(PB 5/20/75) D 4/14/77 5 


K & S Transport, Inc., R.D. 3 Box 392, Allentown, 
PA; motor carrier; Peerless Ins. Co. 
D 9/11/78 


Lahmann International Corp., 1333 West 7th St., 
Cincinnati, OH; motor carrier; Reliance Ins. Co. 
D 9/12/78 


Law Trucking Co., Crow Point Rd., Lincoln, RI; 
motor carrier; The Aetna Casualty and Surety Co. 
D 8/16/78 


Lo Biondo Brothers Motor Express, Inc., Landis Ave., 
P.O. Box 160, Bridgeton, NJ; motor carrier; Na- 
tional Grange Mutual Ins. Co. 

(PB 8/12/53) D 8/28/78 6 


Mel’s Express Ltd., 90 Dissette St., Bradford, Ontario, 
Canada; motor carrier; Commercial Union Ins. Co. 


Middlewest Freightways, Inc., 6810 Prescott Ave., 
St. Louis, MO; motor carrier; Maryland Casualty 
Co. 

D 8/20/78 


See footnotes at end of table. 


| Aug. 


| Date of bond 


9, 1978 


- 19,1978 | 


. 28, 1978 


. 15, 1978 | 


9, 1978 


. 14,1976 


1, 1978 


. 15,1978 


. 14, 1977 


- 10,1977 


June 25, 1973 


Feb. 24, 1978 


July 6,1978 


Jan. 18,1978 


July 1,1963 





| Sept. 10, 1963 





Date of 
approval 


Aug. 22,1978 | 


31, 1978 
. 29, 1978 


- 24,1978 


- 21,1978 


- 20, 1976 


- 18,1978 


- 17,1978 


- 10,1977 
6, 1973 | 
March 8, 1978 | 


Aug. 14, 1978 


Aug. 30, 1978 





Filed with district 
director/area 
director/amount 


Wilmington, NC; 
$25,000 


Philadelphia, PA; 
$25,000 


Mobile, AL; 
$25,000 


Boston, MA; 
$25,000 


Minneapolis, MN; 
$50,000 


Washington, D.C.; 
$25,000 

Newark, NJ; 
$50,000 

Boston, MA; 
$25,000 


Beston, MA; 
$25,000 


Miami, FL; 
$50,000 


Cleveland, OH; 
$25,000 


Providence, RI; 
$25,000 


Philadelphia, PA; 
$25,000 


Buffalo, NY; 
$25,000 


St. Louis, MO; 
$25,000 
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Name of principal and surety 


| Date of bond | 


Date of 
approval 


19 


| Filed with district 


director/area 
director/amount 





Novo Airfreight Corp., 182-11 150th Rd., Springfield | 


Gardens, NY; freight forwarder; St. Paul Fire & 
Marine Ins. Co. 
D 7/28/78 


Overoad Container Service, Inc., dba Ringsby Truck 
Quebec St., Denver, CO; motor carrier; Mid-Cen- 


tury Ins. Co. 
(PB 8/10/76) D 7/21/787 


E. J. Persons Transport Ltd., 411 River St., Cowans- | 


ville, Quebec, Canada; motor carrier; Transamerica 
Ins. Co. 


Rio Grande Motor Way, Inc., P.O. Box 5482, Denver, 
CO; motor carrier; St. Paul Fire & Marine Ins. Co. 


Roberts Cartage, Inc., 2088 South Arlington St., P.O. 
Box 7162, Akron, OH; motor carrier; The American 
Ins. Co. 

D 9/5/78 


W. W. Rowland Trucking Co., P.O. Box 21338, Hous- 
ton, TX; motor carrier; Aetna Ins. Co. 


Sterling Transit Co., Inc., 833 S. Maple Ave., Monte- 
bello, CA; motor carrier; Aetna Ins. Co. 


Strickland Transportation Co., Inc., 11353 Reed Hart- 
man Highway, Cincinnati, OH; motor carrier; 
American Manufacturers Mutual Ins. Co. 


Tanner’s Transfer & Storage, 2050 Westmoreland St., 
Richmond, VA; motor carrier; Peerless Ins. Co. 


David Tesone Trucking, Inc., Box 35, Wildwood, PA; 
motor carrier; The American Ins. Co. 


Texas Tex-Pack Express, Inc., P.O. Box 9325, San | 
Antonio, TX; motor carrier; Hartford Accident & | 


Indemnity Co. 
(PB 10/28/75) D 8/10/78 8 


Dick Simon Trucking, Inc., (A UT Corp.) 9541 South 
5250 West, West Jordan, UT; motor carrier; Ameri- 
can Casualty Co. of Reading, PA 


Transportes Azteca, 425 East Blackwell St., Dover, 
NJ; motor carrier; The Fidelity & Casualty Co. 
of New York 

(PB 7/28/67 D 9/15/78 9 


See footnotes at end of table. 





Mar. 10,1970 | 


| July 21,1978 | 
Lines, Inc. & Arizona Pacific Tank Lines, 3980 | 


Aug. 1,1978 | 


Feb. 1,1978 | 


Jan. 9,1973 | 


June 23, 1978 | 
Mar. 28, 1978 | 


Aug. 15, 1978 


June 1, 1978 


Sept. 15, 1978 | 


July 28, 1978 | 


| 
Aug. 1, 1978 | 


Sept. 15, 1978 | 





. 18,1970 


Sept. 


. 16,1978 


5, 1878 


23, 1973 | 


7, 1978 | 


. 31,1978 


18, 1978 | 


. 23, 1978 


- 18, 1978 | 


. 10, 1978 | 


. 11, 1978 


. 15, 1978 








New York Sea- 
port; $50,000 


| El Paso, TX; 


$50,000 


| St. Albans, VT; 


$25,000 
El Paso, TX; 
$25,000 


Cleveland, OH; 
$25,000 


Houston, TX; 
$50,000 


| Los Angeles, CA; 


$50,000 


Houston, TX; 
$25,000 


Norfolk, VA; 
$25,000 


Philadelphia, PA; 
$25,000 


Laredo, TX; 
$50,000 


San Francisco, 
CA; 
$50,000 


New York Seaport; 
$25,000 





CUSTOMS 


| 
Date of Filed with district 
Name of principal and surety | Date of Bond | Approval director/area 
| 


| director/amount 
| 





| 


Sept. 13, 1978 | Buffalo, NY; 
$25,000 


Zavitz Brothers Limited, RR #1, Wain Fleet, Ontario, 
Canada; motor carrier; Transamerica Ins. Co. 
(PB 9/27/68) D 9/13/78 10 


| 
} 
| 
| 
June 14, 1978 | 





BON-3-03 


1 Surety is Ins. Co. of North America 

2 Surety is Reliance Ins. Co. 

3 Surety is American Employers’ Ins. Co. 

4 Surety is Peerless Ins. Co: 

5 Surety is St. Paul Fire & Marine Ins. Co. 

6 Principal is Lo Biondo Bros. Motor Express, Inc. Surety is Hanover Ins. Co. 

7 Principal is Ringsby Truck Lines, Inc., a NB Corp., d/b/a Overoad West, Ltd., a CO Corp. Surety is 

Liberty Ins. Co., A MA Corp. 

§ Surety is U.S. Fire Ins. Co. 

® Surety is U.S. Fidelity & Guaranty Co. 

1 Surety is U.S. Fidelity 4 Guaranty Co. 
LEONARD LEHMAN, 
Assistant Commissioner, 


Regulations and Rulings. 


(T.D. 78-354 through T.D. 78-358) 


Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: October 3, 1978. 


LronarD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-354) 
Drawback: Valuation of Exported Products 


Date: November 12, 1976 
File: DRA-1-09 R:CD:D S 
206949 


Drar ——: You asked how fluctuations in the value of exported 
linseed oil and linseed meal would affect the payment of drawback 
under title 19, United States Code, section 1313(b), or duty paid on 
imported flaxseed. 
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Title 19, United States Code, section 1313(a), provides in part, 
“Where two or more products result from the manipulation of im- 
ported merchandise, the drawback shall be distributed to the several 
products in accordance with their relative values at the time of separa- 
tion.” Section 1313(b) provides for the allowance of ‘‘an amount of 
drawback equal to that which would have been allowable had the 
merchandise used therein been imported.” Therefore, the relative 
value provision of section 1313(a), quoted above, has been interpreted 
to apply to section 1313(b) “substitution” cases, when the manu- 
facture or production results in multiple products for export. 

The “time of separation” referred to in the statute is the time or 
period of time of production. ‘Value’ means market value at the 
place production based on acutal sales or freely-quoted prices 
at the time of separation. 

The concept of relative value defines the distribution of the draw- 
back allowance between or among products produced concurrently. 
It is correct that a change in the relative values of linseed oil and 
linseed meal will affect the amount of drawback payable on a given 
quantity of each product. For instance, if you use 100 pounds of 
drawback merchandise and 100 pounds of nondrawback merchandise 
to produce two products for export, you will receive 75 percent of 
the drawback allowance for exporting product “A” and 25 percent 
for exporting product “‘B” when their relative values at the time of 
separation are 3 to 1. 


(T.D. 78-355) 


Entry of Shock Recorders (Test Instruments) Under Item 864.30, 
TSUS 


Date: April 5, 1978 
File: CON-9-R:CD:D 
208888 JE 


DEAR : This is in response to your letter of March 28, 1978, 
reference A19452, regarding the temporary importation of shock 
recorders in typewriter containers. You indicate that these instru- 
ments have been recording as part of an intransit impact test from 
the point of origin which was Japan and will continue to record until 
they reach their destination in Piscataway, N.J. Upon complétion 
of the tests the recorders will be exported to Japan. 

We have reviewed the applicable law and regulations and are of the 
opinion the merchandise cannot be entered under item 864.30 of the 
tariff schedule which relates to articles intended solely for testing, 
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experimental or review purposes or any other temporary importation 
provision. A review of headquarters decisions under item 864.30, and 
its processor section 308(4), Tariff Act of 1930, covering a period of 
25 years discloses that importations have been permitted under those 
provisions when the intention was to test the articles imported and 
also when the imported article was to be used as the raw material 
in measuring the performance of a domestic article. It does not apply 
in the case of articles, which rather than themselves being tested, 
are used to test. Accordingly in light of the foregoing entry of the 
shock recorders under item 864.30 would not be proper and must be 
denied. 


(T.D. 78-356) 


Application of Recent Amendments to the Internal Revenue Code 
to Customs Bonded Warehouses 


Date: April 14, 1978 
File: WAR-1-R:CD:D 
208728 JAS 


Drar ——: In your letter of February 10, 1978, youin quire as to 
what specific classes of Customs bonded warehouses recent amend- 
ments to sections 5214(a)(4), 5214(a)(9), and 5066(a), Internal 


Revenue Code of 1954, would apply. 

Previously, distilled spirits withdrawn from bonded distilled spirits 
plants without the payment of internal revenue tax could not be trans- 
ferred to Customs bonded warehouses for storage pending exportation. 
However, to permit more flexible use of Customs bonded warehouses 
and to encourage exportation, Public Law 95-176 in part amended 
section 5214(a) of the code by adding a new paragraph (9) to allow 
distilled spirits bottled in bond for export under section 5233 of the 
code or spirits returned to bonded premises under new section 5215(b) 
to be transferred without payment of the tax to a Customs bonded 
warehouse for storage pending exportation. 

Section 5066 (a) (1) of the code currently provides that distilled spirits 
bottled in bond for export may be transferred without payment of 
internal revenue tax to Customs bonded warehouses in which imported 
distilled spirits may be stored in bond. Both the domestic and the 
imported spirits may be withdrawn free of tax from those warehouses 
for consumption in the United States by certain foreign governments, 
organizations, and individuals. The new amendment extends this priv- 
ilege to spirits returned under new section 5215(b) of the code to an 
export storage facility on the bonded premises of the same plant 
where the spirits were bottled or packaged. 
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The Customs bonded storage warehouses to which these amend- 
ments refer are our class 2 and class 3 warehouses, defined in section 
19.1 of the Customs Regulations. 

You also ask whether duty free shops are included within the scope 
of these amendments. Since duty free shops are Customs bonded 
storage/manipulation warehouses, class 2/8, and in some instances 
3/8, they are so included. 

To reflect these changes in the law the Customs Regulations, notably 
sections 144.15 and 19.15, are currently being considered for possible 
amendment by the appropriate headquarters office. 

However, in accordance with section 311, Tariff Act of 1930, as 
amended, and section 19.15(g)(1) of the Customs Regulations, mer- 
chandise manufactured in a class 6 Customs bonded warehouse and 
withdrawn therefrom for rewarehousing at an exterior port may not be 
subsequently withdrawn from the storage warehouse at the port for 
any purpose other than exportation; that is, merchandise so reware- 
housed at an exterior port may not thereafter be transferred to an- 
other Customs bonded warehouse. 

You asked us by telephone on March 14, 1978, about the mechanics 
refunding internal revenue taxes paid on distilled spirits imported and 
then packaged or bottled for export. In this regard 26 U.S.C. 5062 
in part authorizes a drawback of internal revenue taxes paid upon the 
exportation of distilled spirits or wines manufactured or produced in 


the United States upon which a tax has been paid. Regulations pro- 
mulgated by the Secretary of the Treasury or his delegate implement 
this provision of law. We suggest that you contact the Bureau of Alco- 
hol, Tobacco and Firearms for more detailed information on the 
mechanics of this refund. 


(T.D. 78-357) 
Classification: Water Control Gates; T.D. 56065(28) Revoked 


Date: January 4, 1978 
File: CLA-2:R:CV:MA 
048729 LXL 

Dear : In your letter of December 2, 1976, you inquire as to the 
tariff status of water control gates produced in Canada. 

You especially inquire as to the classification of the ‘“Model C”’ gate 
composed of a cast iron hand wheel, threaded steel stem, steel frame, a 
cast iron seat and slide. The water control gates are used in irrigation 
ditches to control the flow of water. 

The issue is whether the water control gates are more specifically 
provided for by the provision for lock gates and parts of structures of 


274-190—78——_4 





24 CUSTOMS 


base metal, in item 652.98, Tariff Schedules of the United States 
(TSUS), or by the provision for other valves and similar devices, used 
to control the flow of liquids, in item 680.22, TSUS. 

First, headquarters does not regard the water control gates or 
similar sluice or penstock gates as lock gates. The term “lock gates” 
is limited to the substantial gates found as structural parts of ship 
“locks” or canals, drydocks, and similar applications. The remaining 
provision in item 652.98, ‘“‘parts of structures” is less specific than the 
descriptive use provision, ‘‘similar devices, used to control the flow of 
liquids,” in item 680.22, TSUS. Admittedly, sluice gates are not con- 
ventional valves, but they function as a valve and are to be regarded 
as “similar devices.” 

The water control gates are classifiable under the provision for 
valves, and similar devices, however operated, used to control the 
flow of liquids, in item 680.22, TSUS, and dutiable at the rate of 11 
percent ad valorem. 

To the extent that prior letters or rulings are inconsistent with 
views expressed in this letter, all prior letters on similar merchandise, 
including T.D. 56065(28), are overruled. 


(T.D. 78-358 through T.D. 78-366) 
Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: Oct. 3, 1978. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-358) 


Temporary Importations Under Bond; Mink Furskins from 
the U.S.S.R. 


Date: March 16, 1978 
File: CON-9-04-R:CD:D 
208682 JAS 


Drar ——-: This is in response to your letter of January 26, 1978, 
in which you inquire as to what provision of Customs law, if any, 
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would permit your client to import raw ranch-raised mink furskins 
into the United States to be “dressed” (as that term is defined in 
schedule 1, subpart 5B, headnote 2(c), Tariff Schedules of the United 
States) and thereafter exported. 

You indicate that some of the skins may have been bred and raised 
in the Union of Soviet Socialist Republics. In this regard, you note 
that while item 124.10, TSUS, provides for the free entry of mink 
furskins (except Japanese mink), raw or not dressed, or dressed, 
headnote 4 of schedule 1, subpart 5B, TSUS, prohibits the entry, or 
withdrawal from warehouse, for consumption of mink, raw or not 
dressed, or dressed, which are the product of the Union of Soviet 
Socialist Republics. 

You indicate that your client is willing to import the skins into 
the port of New York through a licensed Customs broker under bond 
for their exportation under Customs supervision. The skins would be 
segregated from any furskins received from domestic concerns and 
would be available for Customs inspection during business hours. 
You indicate further that the Department of Agriculture, Division of 
Fish and Wildlife, is aware of no import restrictions with respect to 
ranch raised mink furskins. 

Item 864.05, TSUS, provides for the temporary entry free of duty 
under bond for their exportation of articles to be repaired, altered, 
or processed (including processes which result in articles manufactured 
or produced in the United States), if otherwise qualified. Please note 
that section 10.31(a) of the Customs Regulations requires articles 
entered under the temporary importation provisions to be on Customs 
forms 7501 and 6059-B. Both are entries for consumption which are 
appropriately marked to indicate that they are temporary importa- 
tion entries. If temporary importation entries were permitted in the 
described circumstances, importers would be able to keep otherwise 
prohibited merchandise in the United States merely by paying 
liquidated damages. 

For this reason, we are of the opinion that raw mink furskins which 
are products of the Union of Soviet Socialist Republics would be 
precluded entry under item 864.05, TSUS, or any of the other tempo- 
rary importation provisions for that matter. Furskins from other 
countries may possibly qualify for entry under item 864.05. However, 
before we could issue a definitive ruling we would require a detailed 
description of the dressing operation to include, among other things, 
a list of the chemicals used. 

The dressing of all the furskins as such could possibly be conducted 
in a foreign trade zone (19 U.S.C. 81 et seq.). If this is a feasible 
alternative for your client you may wish to contact the Foreign Trade 
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Zones Board, U.S. Department of Commerce, Washington, D.C. 
20230, for further consideration of the matter. 


(TD. 78-359) 
Drawback; Substitution; Refined Coconut Oil 


Date: March 30, 1978 
File: DRA-1-09-R:CD:D 
208724 RS 


Dear : You asked whether the word “domestic” in 19 U.S.C. 
1313(b) is defined to include products manufactured in the United 
States with the use of duty-paid imported merchandise, when such 
products are not manufactured under the drawback laws and regula- 
tions. 

Your client manufactures articles for export with the use of refined 
coconut oil. All crude coconut oil is imported duty-paid. Some re- 
finers operate with drawback authorizations, and some do not. The 
latter cannot provide certificates of manufacture and delivery for 
purchases of refined oil, which means that your client cannot designate 
such oil as the basis for drawback under 19 U.S.C. 1313 (a) or (b). 

Section 1313(b) provides for drawback on exports manufactured or 
produced with the use of imported duty-paid merchandise and duty- 
free or domestic merchandise of the same kind and quality. An un- 
specified quantity of nondesignated duty-free or domestic merchandise 
must be used by manufacturers who operate with section 1313(b) 
drawback authorizations. The only possible source of nondesignated 
merchandise in your client’s case is the imported crude coconut oil 
refined by domestic manufacturers. 

When imported duty-paid merchandise is manufactured or produced 
in the United States into a new and different product having a different 
name, character, and use, the manufactured product is a domestic 
product. If manufactured under drawback regulations, the product is 
a drawback product that can be either designated as the basis for 
drawback or substituted for designated merchandise when used in 
the further manufacture of products for export. If not manufactured 
under drawback regulations, the domestic product may be substituted 
pursuant to 19 U.S.C. 1313(b) for imported duty-paid merchandise 
or drawback products. 

Accordingly, refined coconut oil not eligible for designation as the 
basis for drawback may be substituted in manufacture as domestic 
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merchandise for the purpose of obtaining drawback under 19 U.S.C. 
1313(b). 


(T.D. 78-360) 
Foreign Trade Zone; Destruction; Scrap 


Date: March 20, 1978 
File: FOR-1-R:CD:D 
208534 S 


Dear ——: You asked whether articles transferred to a foreign 
trade zone for the purpose of destruction or exportation with a claim 
for drawback under 19 U.S.C. 1313(c) can be reduced to scrap and 
reentered into the customs territory for the purpose of extracting the 
gold content of the scrap. 

Semiconductor devices are assembled abroad with American-made 
components. The assembled semiconductors are returned to the 
United States and entered under item 807.00 of the tariff schedu es. 
Those devices which fail to meet testing specifications are transferred 
to a foreign trade zone where they are destroyed in a scrapping 
machine. The importer claims drawback on the scrapped devices pur- 
suant to 19 U.S.C. 1313(e) and the 4th provision of 19 U.S.C. 81c, the 
Foreign Trade Zones Act. 

The relevant section of the Foreign Trade Zones Act, 19 U.S.C. 81c, 
provides: 


That under the rules and regulations of the controlling Federal 
agencies, articles which have been taken into a zone from customs 
territory for the sole purpose of exportation, destruction * * * 
or storage shall be considered to be exported for the purpose of 
(a) The drawback * * * provisions of the Tariff Act of 1930, as 
amended, and the regulations thereunder * * *. 

“Destruction” has been defined for customs purposes as the elimina- 
tion of all commercial value. An article which is reduced to valuable 
scrap has not been destroyed unless the valuable scrap is disposed of 
in a manner that would eliminate its value as an article of commerce. 
Destruction has not been accomplished for drawback purposes as long 
as the scrap is saleable or otherwise commercially valuable, consider- 
ing its nature and availability. 

Shipment of the semiconductor devices to a foreign trade zone con- 
stitutes exportation under the authority of section 81c of the statute. 
However, the statute and regulations provide that the “sole purpose”’ 
of zone entry must be exportation or destruction of the merchandise. 
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This restriction precludes any manipulation or manufacture of the 
zone restricted merchandise, including processing to reduce it to 
scrap. The statute specifically makes destruction an alternative rather 
than a complement to exportation, and the “‘sole purpose”’ of entry 
must be one or the other. 

Note that semiconductors assembled abroad may be shipped di- 
rectly to the foreign trade zone for inspection. Under the provisions of 
section 146.48, Customs Regulations, the valuable scrap and approved 
semiconductors may enter the customs territory “‘subject to ap- 
praisement and tariff classification in accordance with their character 
and condition at the time of its constructive transfer * * *,” 


(T.D. 78-361) 


Temporary Importations Under Bond; Diamonds Imported for 
Examination 


Date: March 30, 1978 
File: CON-9-07:R:CD:D 
208837 JAS 


Dear ——-: In your letter of February 28, 1978, you ask whether 


diamonds may be entered under item 864.20 or 864.30, Tariff Schedules 
of the United States (TSUS), to be examined and graded. 

The (name) Laboratory is an independent organization that per- 
forms gemological services for the gem trade. Your services consist 
of examining, measuring, and weighing diamonds and colored stones, 
and grading them for color and clarity. A diamond certificate, copy 
of which you enclosed, would be issued in connection with any stones 
so examined. This service is rendered together with advice to clients 
on the best way to cut a particular stone. We understand that there 
will be no actual cutting, chipping, or polishing of the stones entered 
under the temporary importation provisions. 

Articles may be entered under item 864.30, TSUS, if intended, 
among other things, solely for testing, experimental, or review pur- 
poses. Stones entered under item 864.30, may not be for sale or for 
sale on approval and are under bond for their exportation within 1 
year from the date of importation subject, upon application, to exten- 
sions not to exceed a total of 3 years. 

In the described circumstances, diamonds or colored stones may 
be entered under the provisions of item 864.30, TSUS, upon compliance 
with the law and Customs Regulations. 
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(T.D. 
Offshore Drilling Platform; Outer Continental Shelf 


Date: May 15, 1978 
File: ENT 1-01-R:E:E 
304685 M 


DEAR : This is in reply to your telegram of June 22, 1977, 
in behalf of your client (name), concerning the dutiable status of a 
fixed drilling platform for the commercial production of oil which 
your client proposes to erect on the Continental Shelf approximately 
12 miles off the coast of California. 

You note that the production facility consists essentially of a sub- 
structure with a number of steel shafts that will rest on the ocean 
floor and other basic equipment on which will rest a superstructure 
of storage facilities, working platform, living quarters, machinery, 
and other production equipment. The substructure will be built in 
Japan, towed on barges to the site, assembled, and lowered to the 
ocean floor. The superstructure will be built in the United States, 
transported to the site, and mounted on the substructure. You request 
a ruling as to whether the substructure is subject to duty. 

The U.S. Customs Service has ruled that fixed platforms which are 
erected or attached outside of the territorial waters of the United 
States (e.g., on the Outer Continental Shelf), are not subject to duty 
since such platforms are not considered to have been imported into 
the United States. Therefore, your client’s substructure which is 
manufactured in Japan and towed from there to the site on the Outer 
Continental Shelf where it is assembled and lowered to the ocean 
floor is not subject to duty. However, once there exists on the Outer 
Continental Shelf a fixed structure, such as your drilling production 
facility, erected on the Outer Continental Shelf for the purpose of 
exploring for or exploiting its natural resources, then the customs 
and navigation laws (including the coastwise laws, the laws on the 
entry and clearance of vessels, and the provisions for dutiability of 
merchandise) are applicable to such structure. Merchandise imported 
for such a drilling platform would be classifiable and dutiable under 
the various provisions of the tariff schedules. 





CUSTOMS 
(T.D. 78-363) 


Entry; Substitution of Consumption Entry for Temporary 
Importation Entry 


Date: May 16, 1978 
File: CON-9-R:CD:D 
208948 WR 


Re Memorandum CON-9-01:D:CV over xENT-1-04 dated April 7, 
1978. 


District Drrecror oF Customs, 
Seattle, Wash. 


Dear Str: You requested a ruling to allow a consumption entry to 
be substituted for a temporary importation under bond. You state 
that the substitution of an entry reduces the Customs Service’s 
workload. 

The underlying basis for the request is the enactment of Public 
Law 95-159, 91 Stat. 1269 (Nov. 8, 1977). That act amended items 
903.50 and 903.51, Tariff Schedules of the United States (TSUS) 
to permit duty-free entry of horses other than for immediate slaughter 
until June 30, 1980. Section (c) of the act provided limited retro- 
active effect if an importer filed a request for liquidation or reliquida- 
tion within 90 days from November 8, 1977. That provision applied 
to entries made after June 30, 1976, and before November 8, 1977. 
Under that provision, on receipt of a timely request, a Customs 
officer was authorized to liquidate or reliquidate such an entry as 
though the act had been in effect. However, the time for filing requests 
under that provision has expired. 

There is no legal authority which allows a Customs officer to dis- 
regard the finality of an accepted entry. There is limited authority 
to permit substitution of an entry after the imported merchandise is 
released from Customs custody if the importer shows that the original 
entry was made as the result of a clerical error, mistake of fact, or 
other inadvertence within the meaning of section 520(c)(1) of the 
Tariff Act of 1930, as amended (19 U.S.C. 1520(c)(1)). In the present 
situation, it appears that the importer knowingly entered the horses 
under the provisions of item 864.60, TSUS. Consequently, it is 
doubtful that such an entry could be considered to have been made 
by an error or inadvertence within the meaning of 19 U.S.C. 
1520(c) (1). 

The act of November 8, 1977, does not provide authority to sub- 
stitute entries. The retroactive effect under the act relates only to the 
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liquidation or reliquidation of duties on an entry. Section 10.31(h) 
of the Customs Regulations (19 CFR 10.31(h)) provides that an entry 
made under the provisions of schedule 8, part 5C, TSUS, is not to be 
liquidated because the transaction does not involve liquidated duties. 

Therefore, the request to substitute a consumption entry for a 
temporary importation entry is denied. 


(T.D. 78-364) 


Valuation; Components Exported for Assembly Abroad; Item 807.00, 
TSUS 


Date: May 20, 1978 
File: R:CV:V 
400233/034317 IS 


Dear ——: This refers to your letter of July 10, 1974, and supple- 
mental memorandum of May 5, 1976, on behalf of your client (name) 
concerning the treatment of U.S. components exported for assembly 
abroad under item 807.00, Tariff Schedules of the United States 
(TSUS), and found to be defective, scrapped, or wasted before return 
of the assembled article to the United States. 

The factual background set out in your letter and memorandum 
is restated as follows: 


Your client exports component parts of semiconductors to 
various foreign subsidiaries. The subsidiaries assemble the 
components into semiconductors, and, in most cases, ship them 
back to the United States. In both the import and export trans- 
actions the subsidiaries and your client pay an intercompany 
transfer price for the merchandise received by them, 

The components sent to the subsidiaries consist principally 
of silicon dice—microscopic electrical circuits impr inted on paper- 
thin silicon. Also sent overseas are various “piece parts” (e.g., 
wire, metal frames) necessary to complete the semiconductor 
package. In a typical case, the subsidiaries mount the die on a 
metal frame, connect electrical leads to minute contacts on the 
die, and then encapsulate the device in a plastic mold or other 
protective cover. 

Because of the sensitive nature of the components and because 
of the complexity of the procedures involved, a significant 
portion (up to 10 or 15 percent) of the components sent abroad 
are either found to be defective or scrapped in the production 
process. This waste factor, known in the industry as “yield loss,” 
is a critical measure of success in the semiconductor business; 
bearing directly upon the cost and efficiency of operations. 
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Accordingly, your client and its subsidiaries calculate as precisely 
as possible the rate of yield associated with each semiconductor 
product. This calculation is essential in measuring production 
performance and in determining the number of components 
needed by the subsidiaries. The volume of components purchased 
is necessarily geared to the anticipated yield of each shipment. 

After assembly is completed, the yield ratios of particular 
products become an essential element of valuation. The price 
charged by the subsidiaries to your client is a “yielded value,” 
including the cost of scrapped or defective components at- 
tributable to production of the units returned to the United 
States. And similarly, the constructed value reported to Customs 
is ‘‘yielded’”’ to reflect the cost of lost components. 

Item 807.00, TSUS, provides for appraisement at full product 
value, with a deduction equal to the cost or value of the U.S. com- 
ponents contained in the article being appraised. You state that the 
sole question presented by your letter of July 10, 1974, is whether this 
deduction should take into account the cost of U.S. components 
which are ‘‘yielded out” in the production of the imported products, 
but which are treated as part of the cost of materials in determining 
the full value of the returned article. 

You contend that such a yielded deduction is consistent with the 
congressional purpose. You state that the intent of item 807.00, TSUS 
was to assure that duty would not be charged on American materials 
subject solely to assembly abroad, and that this was to be 
accomplished by assuring that American components going into the 
full value of an assembled article would come out before the duty 
computation. You state that Customs has long held that yielded 
American components do go into the full value of an item 807.00, 
TSUS article as part of the cost of materials. Therefore, you reason 
that such yielded materials must also be included in the material 
cost of the deduction. 

You further contend that this position is consistent with the lan- 
guage of headnote 3, part 1, schedule 8, TSUS, which refers to the 
value of the U.S. components as “‘the cost of such products at the 
time of the last purchase.” You point out that this phrase identifies 
the preferred basis of valuation (‘‘cost”) of the components returned 
to the United States and the transaction which will reflect that cost 
(‘‘the last purchase’’), but that it does not prescribe the cost determi- 
nation principles to be used in determining the appropriate “cost.” 
You say that Congress must have intended to determine the true or 
actual cost incurred by the assembler for the good components. That 
true or actual cost, you say, is necessarily yielded, since the yielded 
cost reflects what the assembler actually paid to get the good com- 
ponents ‘“‘at the time of last purchase.” 
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You point out that your client’s subsidiaries are well aware of yield 
experience and purchase components accordingly. You cite an ex- 
ample in which five components are purchased at a total cost of $5 
in order to fill a production need for three components. The actual 
or true material cost of the three good components, you contend, both 
in fact and in the view of the parties, is $5 or $1.67 each. To say 
otherwise, you: assert, is to use an unreasonable, undervalued cost, 
unrelated to economic reality. 

We have previously treated the yield question on several occasions. 
The basic Customs ruling is ORR 72-0255 (1972), in which we con- 
firmed that “normal scrap” is a part of production cost. We went on 
to say that “where cost of production, including the value of the 
normal scrap, has been determined, than the cost of value-of the 
American components contained in the imported merchandise should 
be subtracted from the cost of production to get the net dutiable 
value.’”’? A similar view was stated in subsequent rulings. R:CV:V 
332.1 IS (1974). Though the issue was not directly treated, implicit 
in these rulings was a rejection of the contention that the value of 
scrapped or defective components should be included in the yalue of 
the good components returned to the United States for purposes of the 
item 807.00, TSUS deduction. 

In response to your ruling request, we have reconsidered this issue 
and have concluded that the following principles are appropriate: 

We are now of the opinion that where the yield loss of a specific 
type of U.S. component can be determined with reasonable 
accuracy, the cost of that U.S. component for item 807.00, TSUS, 
purposes, assembled into an article imported into the United 
States, should include the cost of yielded components applicable 
to that imported article. Yield loss shall include all components 
sent abroad for assembly which ultimately are unusable for that 
purpose, including those defective upon arrival, scrapped in the 
assembly process, or lost or otherwise unaccounted for. But in 
no case shall yield loss include any amount which is not included 
in the cost of materials in the computation of full value of the 
article undergoing appraisement. For example, yield loss shall 
not include any amount recovered by the assembler on the sale 
of scrapped U.S. components or by reason of theft or casualty 
loss covered by insurance, if such amount has been deducted from 
material costs. The yielded cost of the good components should 
be derived from the cost or value of the applicable components 


set out in the invoice and entry papers, pursuant to headnote 3, 
part 1, schedule 8, TSUS. 


The above principles will apply only to U.S. components qualifying 
for item 807.00, TSUS treatment. Components not entitled to such 
treatment (1.e., fully dutiable) will be included in the cost of materials 
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in the computation of constructed value, section 402(d), Tariff Act of 
1930, as amended, the method of valuation traditionally applied to 
semiconductors imported by your client. 

However, as a general rule for constructed value purposes, if the 
supplier of dutiable components chooses to bear costs related to de- 
fective merchandise, by giving a credit to the assembler or by direct 
payment, the amount of that credit or payment may be deducted 
from the assembler’s costs. This is in accordance with the rule already 
set out in section 10.19(a)(4) (19 CFR) Customs Regulations, for 
determining the full constructed value of item 807.00, TSUS products. 

We understand that your client, as supplier to its subsidiaries, 
makes direct payment for costs related to scrapped, dutiable com- 
ponents as a part of the price of good articles returned to the United 
States. Such a payment or credit, however, will not reduce dutiable 
costs for dutiable components damaged by the assembler, since the 
expense of such mishandling by the assembler is an expense of the 
assembly operation. In this respect, Customs recognizes that, by their 
very nature, semiconductor dice and other semiconductor piece parts 
may contain latent defects which are not revealed by testing. Accord- 
ingly, yield loss attributable to such components may be properly 
presumed to be the result of such latent defects, absent an overt act 
of mishandling by the assembler which rendered the component 
unusable. 

This decision is being circulated to all Customs officers in order to 
achieve uniformity of appraisement. 


(T.D. 78-365) 


Valuation; American Selling Price; Shoes Manufactured in Puerto 
Rico; Marking 


Date: June 6, 1978 
File: CLA-2:R:CV:MA 
056512 c 


DEaR : We have your letters dated January 5, and February 10, 
1978, addressed to the Port of New York concerning whether certain 
athletic shoes manufactured in Puerto Rico may be used as a basis 
for appraising imported footwear on the American selling price 
method of valuation. 

The shoes involved have uppers which have been cut and stitched 
in the Dominican Republic. These uppers upon importation into 
Puerto Rico are lasted and bottomed into complete footwear. 
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You maintain that the use of shoes manufactured in Puerto Rico 
for appraising imported footwear on the American selling price method 
of valuation is contrary to the intent of the American selling price 
legislation. The basis for this position is found in section 336(h), 
Tariff Act of 1930, which states certain definitions as follows: 

1. The term “domestic article’? means an article wholly or in 
part the growth or product of the United States, and the term 
“foreign article” means an article wholly or in part the growth 
or product of a foreign country. 

. The term ‘United States” includes the several states and 
territories and the District of Columbia. 

. The term ‘foreign country’ means any empire, country, 
dominion, colony or protectorate, or any subdivision or sub- 
divisions thereof (other than the United States and its posses- 
sions). 

The crux of your argument is that shoes produced in Puerto Rico 
are not “domestic articles” for American selling price purposes because 
Puerto Rico does not fall within the definition of ‘‘United States” 
as set forth above. Specifically, Puerto Rico is not considered a terri- 
tory within the meaning of the cited law. 

Section 336, Tariff Act of 1930, provides that where the Tariff 
Commission finds, as a result of a cost investigation that the differences 
between the cost of production of any domestic article and of any like 
or similar foreign article cannot be equalized by a change in rates of 
duty, it shall specify such ad valorem rates based upon American 
selling price of the domestic article as it finds necessary for such 
equalization. (See p. 101, ““A Manual of Customs Law”, Ruth F. 
Sturm.) 

Pursuant to such »®r investigation by the Tariff Commission, 
President: Hoover issued a proclamation on February 1, 1933, pub- 
lished as T.D. 46158 proclaiming that boots, shoes, or other footwear 
(including athletic or sporting boots and shoes), the uppers of which 
are composed wholly or in chief value of wool, cotton, ramie, animal 
hair, fiber, rayon or other synthetic textile, silk, or substitutes for any 
of the foregoing, with soles composed wholly or in chief value of 
India rubber or substitutes for rubber are subject to an ad valorem 
rate of duty based upon the American selling price of such articles as 
defined in section 402(g), Tariff Act of 1930. 

We note by the terms of the proclamation issued pursuant to the 
provisions of section 336, Tariff Act of 1930, that the term “American 
selling price”’ is defined in section 402(g). This section appears in part 1 
of title 1V, Tariff Act of 1930. The definition of the term ‘United 
States” as used in defining American selling price in 402(g), is con- 
trolled by the definition found in section 401 (h), rather than in section 
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336(h). Section 401(h) provides that: ‘‘The term ‘United States’ in- 
cludes all territories and possessions of the United States except the 
Virgin Islands, American Samoa, Wake Island, Midway Islands, 
Kingman Reef, Johnston Island, and the Island of Guam.” 

It is our view that once the Tariff Commission completes its in- 
vestigation under section 336 and recommends the application of an 
American selling price that the provisions of 336(h) may not be 
utilized to govern the application of the American selling price. It 
should also be noted that schedule 7, part 1, subpart A, headnote 3(b), 
Tariff Schedules of the United States (TSUS), provides that: “Subject 
to the provisions of section 336(f) of this act, the merchandise in item 
700.60, shall be subject to duty upon the basis of the American 
selling price as defined in section 402 or 402a of this act of like or 
similar articles produced in the United States.” We have cited this 
headnote: to show that by enacting this headnote into law Congress 
intended to continue defining American selling price in accordance 
with the provisions of sections 401, 402, and 402a. 

For the reasons stated above it is our position that shoes produced 
in Puerto Rico may be used.for appraising imported footwear on the 
American selling price method of valuation. 

You also ask whether the lasting and bottoming which occurs in 
Puerto Rico after importation of the uppers from the Dominican 
Republic constitutes a “substantial transformation” of the athletic 
shoes involved thus enabling the manufacturer to mark its shoes as 
made in Puerto Rico. 

A substantial transformation occurs when, as a result of manu- 
facturing processes, a new and different article emerges, having a 
distinctive name, character or use, which is different from that origi- 
nally possessed by the article or material before being subjected to the 
manufacturing process. The mere finishing or modification of a par- 
tially or nearly completed article has been held not to constitute a 
sufficient transformation. 

It is our view that a substantial transformation has occurred when 
uppers produced in the Dominican Republic are processed into com- 
pleted footwear in Puerto Rico by lasting and bottoming. 

It is to be noted that the marking of articles substantially changed 
by manufacture is governed by section 134.35, Customs Regulations, 
which provides as follows: 

An article used in the United States in manufacture which 
results in an article having a name, character, or use differing 
from that of the imported article, will be within the principle of 
the decision in the case of United States v. Gibson-Thomsen Co., 
Ine., 27 C.C.P.A. 267 (C.A.D. 98). Under this principle, the 


manufacturer or processor in the United States who converts or 
combines the imported article into the different article will be 
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considered the “ultimate purchaser” of the imported article 
within the contemplation of section 304(a), Tariff Act of 1930, 
as amended (19 U.S.C. 1304(a)), and the article shall be ex- 
cepted from marking. The outermost containers of the imported 
articles shall be marked in accord with this part. 

Thus, the uppers imported from the Dominican Republic are ex- 
cepted from individual marking of the country of origin so long as 
their outermost containers are marked to indicate the English name 
of the country of origin of the uppers. 

The Customs Service would have no jurisdiction over the marking 
of the finished shoes in Puerto Rico. It would not be a violation of any 
customs laws to mark the shoes “made in Puerto Rico” in the cir- 
cumstances described. You may wish to communicate with the 
Federal Trade Commission about this matter also, however, since 
that agency is also concerned with country of origin markings in 
certain cases. 


(T.D. 78-366) 


Entry; Special Steel Summary. Invoice; Listing of Buyer and Seller 


Date: June 7, 1978 
File: ENT-1-01 R:E:E 
305958 K 


DeEaR : This refers to your letter of April 27, 1978, on behalf of 
(name), a Canadian corporation based in Montreal, with no offices in 
the United States. You request a ruling as to whether or not that com- 
pany is the seller, for purposes of completing Customs Form 5520, 
the Special Steel Summary Invoice, under the following circumstances. 

The company buys certain steel products in its own name, in Europe, 
for sale to companies in the United States. The company takes title 
to the goods at the supplying mills, arranges for transportation from 
the mill to the U.S. destination and insures and clears U.S. Customs 
in its name as an independent company. (Name) establishes the re- 
sale prices of the steel it buys abroad, which prices are not disclosed to 
the foreign mills. On a few occasions, the company has bought for re- 
sale after arrival of the steel in the United States 

For a number of years the company has been completing the Special 
Customs Invoice, Form 5515 listing the producing mill as the seller and 
itself at the buyer. However, with respect to recent importation re- 
fractories, Customs at Miami has informed the company that it, rather 
than the mill is the seller. Based on this advice, the company began 
completing the cited forms listing itself as the seller. Some ports have 
been accepting the forms, others have been rejecting them. 
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The invoice must reflect the details of the transaction that brought 
the merchandise to the United States. Therefore, if the merchandise 
is shipped to the United States pursuant to a firm purchase agreement 
between the company and its U.S. customer that is in effect at or 
before the time the merchandise is exported from the European 
mill, Miami Customs correctly advised the company that it should be 
named on the invoice (CF 5515 and CF 5520) as the seller and its 
U.S. customer as the purchaser. In these cases, the invoice should 
state the purchase price paid by the U.S. customer. 

When the company bought for resale after the steel arrived in the 
United States, it would appear that the seller was the European 
mill and the buyer was the consignee in the United States. However, 
in the absence of specific details and copies of the entry papers, it 
is not possible to give you specific advice. 

We are sending a copy of this letter to the District Director at 
Miami as well as to our other ports of entry. In the meantime, if 
problems arise at a particular port, we will be glad to advise you 
further if you will give us specific details of the transaction, with 
copies of the entry papers. 


(T.D. 78-367 through T.D. 78-378) 


Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 

Dated: October 3, 1978. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-367) 


Classification: Tire Protection Chains 


Date: January 31, 1978 
File: CLA-2:R:CV:MA 
048979 
To: Area Director of Customs, New York Seaport, New York, N.Y. 
From: Director, Classification and Value Division. 
Subject: Tariff classification of tire protection chain. Internal advice 
inquiry 184/76. 
Reference is made to a letter of October 26, 1976, from (name) 
contending a practice exists on the classification of tire chains im- 
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ported from Germany, in item 652.30, Tariff Schedules of the United 
States (TSUS), under the provision for chain or chains, the links of 
which are of a stock essentially round in cross section, and parts 
thereof three-eights inch or more but under three-fourths inch in 
diameter. 

The types of chain in question are the Rock Super X-11, Rock 
Super X-15, Traction Super X-11 and Traction Super X-15. The 
X-11 means the connecting rings in the chain are 11 millmeters in 
diameter while the X-15 means the connecting rings are 15 milli- 
meters in diameter. The chains are illustrated in the submitted bro- 
chure in use on tractor loaders, scrapers, logskidders, and other heavy 
equipment. The chains are imported in specified unit sizes and are 
designed to fit specific tires. The literature states that the (named) 
chains offer close mesh tire protection in sharply fragmented rock 
and eliminate tire cutting, gouging, and punctures and prevent rapid 
tread wear. 

The chain comes in multiples of 44 and 6X6 basic unit configura- 
tions consisting essentially of four or six welding rings, which are 
essentially round in cross section, with a uniformly measurable 
diameter, linked by forged steel flatwear links varying in size, 2% 
inches by 1% inch by % inch thick, to 3% inches by 1% inch by 1 inch 
thick, depending on the type of chain. The flat links are listed as 
“forged wear links” and form the bulk of the protective surface of 
the chain. 

The inquirer in his letter states that the “forged wear links’ re- 
ferred to in the brochure are not chain links but are ‘‘shoes” and only 
the round link is a link. He states the ‘“‘shoes are connected to each 
other by means of rings to form a chain mesh” and “the shoes are 
not interlinked with each other to form the chain mesh.” We do not 
think this is a valid argument because it could be said that the chain 
links are not interlinked with each other but are connected by means 
of the four or six chain “‘shoes”. The inquirer does not deny that the 
product as a whole is a chain product or a chain mesh. 

We have previously held that tire chains composed of various sized 
links not conforming to the specified measurements in items 652.24 
to 652.33, as well as chain with links not essentially round in cross 
section are classifiable under the provision for other chains in item 
652.35, TSUS. C.I.E. 652/67 of July 18, 1967, and ORR 72-0412 of 
January 15, 1973, and headquarters letter file MFG 424.44 TS of 
June 12, 1972. 

Though we recognize that the so-called chain “shoe” differs from a 
conventional chain “link’’, we note that commercially and commonly 
the ‘shoes’ are referred to as “‘links.”” The manufacturer’s literature 

274-190—78-—_6 
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refers to them as links. They are clearly not essentially round in cross 
section. Both the rings and the wear links are essential to the struc- 
ture and function of the article as a protective tire chain. Indeed, it is 
the flat-shaped wear links that give the protection for which this type 
of chain is sold. The wear links serve as essential links connecting the 
ring components of the chain and they appear to form the greatest 
portion of the chain both in area and weight. 

It is noted that the inquirer has been informed by (headquarters) 
that repair links for the chain are classifiable under item 652.35, 
TSUS. 

The U.S. Customs Service has issued numerous rulings holding that 
tire chains which are not essentially round are dutiable under the 
provisions for other chains in item 652.35, TSUS. In T.D. 72-340(10), 
noting T.D. 67—73(5), it was held that tire protection chains used on 
construction equipment, having two round forged pieces with lips 
and one forged flat bar with holes for the lips, are classifiable under 
the provision for other chains in item 652-35, TSUS. 

The tire chains in this case are clearly not made with links essentially 
round in cross section but are a mixture of flat and round links, and 
are classifiable as held in prior Customs Service rulings for similar 
merchandise under the provision for other chains in item 652.35, TSUS. 
See C.I.E. 652/67, July 18, 1967, ORR 622-68 of June 26, 1968, ORR 
840-70 of August 28, 1970 and ORR 72-412 of January 15, 1973, 
published as T.D. 72-340(10). Furthermore, in view of the clarity of 
the terms ‘‘of stock essentially round in cross section,” any decision 
otherwise would be contrary to the clear and unambiguous intent of 
Congress as contained in the statute. C.A.D. 296, Armand Schwab & 
Co., Inc. v. United States (No. 4480), 1945, noted. 

It is our conclusion therefore, that tire protection chains with links 
of stock not essentially round in cross section are properly classifiable 
under item 652.35, TSUS. 

However, it is noted that since 1971, through 1977, at all ports of 
entry the Rock Super X-11, Rock Super X-15, Tractions Super X-11, 
and Traction Super X—15, tire protection chains, have uniformly been 
liquidated at the various specific rates of duty in item 652.24, TSUS, 
through item 652.33, TSUS, and that a uniform and established 
practice exists. This practice was apparently occasioned by the misin- 
terpretation of the Customs Court’s decision in Grizzly Corporation v. 
United States, C.D. 4460, (1973) by regarding the chains mentioned 
above as of the same type as ruled upon by the court. 

This finding of practice is limited to the specific models of chain 
mentioned above. Any new tire protection chains or different models of 
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chains should be classified in accordance with the principles expressed 
in this letter. 

All liquidations of the chains named above shall continue at the 
appropriate specific rate of duty in accordance with the practice 
cited until the publication of a ruling changing this practice is pub- 
lished in accordance with section 177.10 of the Customs Regulations. 


(T.D. 78-368) 
Classification: Blank Travelers’ Cheques 


Date: January 31, 1978 
File: CLA-2:R:CV:MC 
052235. EA 
To: Area Director of Customs, Newark, N.J. 07114. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice No. 69-77. 


This is in response to our request for internal advice No. 69-77 
initiated by (name) concerning the tariff classification of (name) 
blank travelers’ cheques. Samples were submitted. 

The samples consist of 10 cheques. No further printing or prepara- 
tion is required on the face of the cheques, as they are sold in the 
normal course of business in their condition as imported. The name 
of the drawer (name), is printed across the middle of the cheque and the 
signature of the chairman of the drawer company is printed on each 
cheque. In addition, the cheques contain an unconditional order to 
pay a sum certain, and contain printed lines for the later inclusion of a 
purchaser’s signature and countersignature, name of payee, and 
location and date of cashing. 

It is your position that the cheques, in their condition as imported, 
are not securities or similar evidences of value and are dutiable at a 
rate dependent upon the method of printing used. It is alternatively 
claimed by the initiator of this request that the cheques, in their 
imported condition, fall within the coverage of general headnote 5(d) 
of the Tariff Schedules of the United States (TSUS), and are not 
dutiable. 

General headnote 5 of the TSUS, provides in pertinent part as 
follows: 


“5. Intangibles * * * 


(d) securities and similar evidences of value, and * * * 
are not articles subject to the provisions of these schedules.” 
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The “American Heritage Dictionary of the English Language”’ 
(1976) defines securities as “‘written evidence of ownership or credi- 
torship.” ‘‘Webster’s New World Dictionary” (1968) defines secu- 
rities as ‘‘any evidence of a debt or ownership.” The “‘American College 
Dictionary” (1970) defines securities as “‘an evidence of debt or of 
property, as a bond or a certificate of stock.” It would therefore appear 
that the question of whether the travelers’ cheques fall within the 
meaning of securities or other evidences of value is dependent on 
whether, at the time of importation, their condition is such as to 
evidence an obligation on the part of (name) to make payment or 
satisfy a debt. 

Under the Uniform Commercial Code (U.C.C.), the body of codified 
laws governing the disposition of negotiable instruments in almost all 
of the 50 States, it appears that if the travelers’ cheques were stolen 
in their condition as imported, any holder in due course could legally 
compel the (name) to honor the cheques at their face value. Under 
U.C.C, section 3-302 a holder in due course is a person who takes an 
instrument for value, in good faith and without notice of any claims 
against or defenses to it by any persons. Under U.C.C. section 3-115, 
when a paper, whose contents at the time of signing (drawer’s signa- 
ture) show that it is intended to become an instrument, is signed 
while still incomplete in any necessary respect, it cannot be enforced 
until completed. If completed without proper authority, it may 
nonetheless, under U.C.C. section 3-407(3) be enforced in all cases 
by a subsequent holder in due course according to its tenor as com- 
pleted. 

In their imported condition, the cheques contain the signature of 
the (name) and are clearly intended to be an instrument. Since the 
cheques are sold in the very condition they are imported, there is 
nothing on the face of the cheques to indicate to an unsuspecting 
purchaser any improprieties or any defenses or claims that (name) 
could assert. On the contrary, the cheques appear to evidence a legally 
enforceable right, and carry with them an expectation of value. 

This situation is distinguishable from the facts of F. W. Myers & 
Co. v. United States, 56 Treasury Decisions 324, T.D. 43624 (1929). 
In F’. W. Myers, the subject importation, steel-engraved coupon bonds, 
contained the following on their face: ‘“This bond shall not be obliga- 
tory or valid until authenticated by the National City Bank of New 
York, as Trustee, of the certificate endorsed hereon.’’ This was notice 
to all holders on the face of the coupon bonds that, in their condition 
as imported, their validity as choses in action was not established. No 
further validation on the part of any drawer or guarantor is required 
to make the travelers cheques enforceable. Also distinguishable from 
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the present situation is T.D. 69-57(16) where bank checks were not 
imported in their condition as sold. 

It is also noted that upon the importation of the bulk lots of trav- 
elers’ cheques (name) follows special security procedures to insure 
their safe transportation for storage and eventual transfer to selling 
agents. Through discussions with import specialists at the New York 
Seaport area, this office has learned that the security procedures 
followed are similar to those employed for the importation of stocks 
and bonds. 

In accordance with the above considerations, we find that the 
travelers’ cheques are intangibles covered by the provision for ‘‘securi- 
ties and similar evidences of value” in general headnote 5(d), TSUS, 
and are entitled to duty-free entry. 

A copy of this ruling may be furnished to the attorneys for the 
importer. 


(T.D. 78-369) 
Classification: Opcolig, a Salt of Lignin Sulfonic Acid 


Date: January 31, 1978 
File: CLA-2:R:CV:MC 
054463 MG 


To: District Director of Customs, Hartford, Conn. 06101. 
From: Director, Classification and Value Division. 


Subject: Internal advice No. 168/77, regarding classification of 
opcolig, a byproduct of wood pulp processing. 


Opcolig, a product of Canada, was classified by your office under 
the provision for “lignin sulfonic acid and its salts’ in item 465.92, 
Tariff Schedules of the United States (TSUS). The importer of the 
product (name), takes exception to the classification, and urges 
classification under the provision for “waste and scrap not specially 
provided for” in item 793.00, TSUS. 

Chemical analysis of the imported product by a Customs laboratory 
indicated that it is a water solution of a salt of lignin sulfonic acid. 
It is understood that the salt of lignin sulfonic acid is a byproduct of 
a wood pulping process achieved as follows. In the production of 
cellulose for paper a dissolved organic matter called spent sulfite 
liquor is produced. The liquor is separated from the cellulose and is 
either burned or is further processed by fermentation to produce 
ethyl alcohol. The effluent, after removal of the alcohol, is heated 
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with alkali for the manufacture of vanillin. To isolate the vanillin, 
the reaction mixture is precipitated by the addition of acid to PH5.6- 
5.8. The precipitate is removed and reacted with sodium hydroxide 
to solubilize it prior to importation. 

The importer states in a letter dated March 31, 1977, that after 
importation, the solubilized precipitate is chemically modified by 
mixing with other chemicals and cooking under high temperature 
and pressure. The water is removed from the reaction mixture and 
the concentrated material is spray dried, packaged, and marketed. 

It is unnecessary for us to determine whether the precipitate, prior 
to reaction with sodium hydroxide, is classifiable as a waste, since 
reaction with sodium hydroxide advances the precipitate from its 
crude state prior to importation. It appears from the record that 
solubilizing the precipitate aids the importer in further processing the 
material after importation, and does not occur merely to facilitate 
transportation or to isolate the precipitate initially. The precipitate 
in its advanced state is not classifiable as a waste. Since salts of 
lignin sulfonic acid are classified by name in item 465.92, TSUS, 
we concur with your office’s classification of the opcolig in that item. 


(T.D. 78-370) 
Entry; Canadian Petroleum 


Date: February 1, 1978 
File: ENT-1-01 R:E:E 
305447 M 


Dear : This is in reply to your letter of January 5, 1978, re- 
questing that regulations be issued pursuant to Public Law 95-159 
providing for the duty-free entry of Canadian petroleum received in 
exchange for domestic or duty-paid imported petroleum exported 
from the United States to Canada. 

On December 6, 1977, instructions were issued to the appropriate 
Customs offices, which authorized them to permit duty-free entry of 
Canadian petroleum received in exchange for domestic or duty-paid 
imported petroleum exported to Canada. The instructions cover all 
Canadian petroleum entered, or withdrawn from warehouse, for con- 
sumption on or after November 8, 1977. 

Under the instructions, Canadian petroleum may be imported duty 
free provided on or before the 180th day after the date of entry, docu- 
ments are filed with the District Director of Customs at the port of 
entry establishing that an import license for the petroleum covered 
by the entry has been issued by the Secretary of Energy and that an 
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equivalent amount of domestic or duty-paid imported petroleum has 
been exported from the United States to Canada under an export 
license issued by the Secretary of Commerce. 

If at the time of entry it is stated on the entry document that a 
claim is being made for duty-free entry under Public Law 95-159, 
duties need not be deposited. However, if the appropriate documenta- 
tion is not received by Customs on or before the 180th day after the 
date of entry, the entry would be liquidated as dutiable. 

For those entries on which a claim for duty-free entry has not been 
made under Public Law 95-159 and of course the duty has been paid 
on them, but for which you desire to claim duty-free entry, the entries 
will be liquidated or reliquidated as free and the duties paid refunded 
in accordance with Public Law 95-159 after the documentation is 
timely submitted. If the appropriate documentation is not timely 
submitted, the entries will either by liquidated or remain liquidated 
as dutiable and no refund will be made. 

Copies of this letter are being distributed to appropriate Customs 


officers. 


(T.D. 78-371) 
Drawback: Steel Balls Consumed in Grinding Ore 


Date: February 2, 1978 
File: DRA-1-09-R:CD:D 
208683 T 


Re Your letter dated January 20, 1978, requesting a ruling as to 
whether the consumption of steal balls in the process of grinding 
iron ore would qualify for the allowance of drawback. 


Dear : The process as described is that steel balls are fed into 
large drumlike containers together with iron ore, and during revolu- 
tions in the drum the iron ore is crushed into fine particles. During 
this operation, the steel balls are worn down and must be replaced. 
If drawback is allowable, it would be under the provisions of title 19, 
United States Code, section 1313(a), which provides, in part: 

Upon the exportation of articles manufactured or produced in 
the United States with the use of imported merchandise, the 
full amount of the duties paid upon the merchandise shall be 
refunded as drawback, less 1 per centum of such duties * * *, 


The question presented is whether the consumption of steel balls 
in the process of grinding iron ore constitutes a manufacture or pro- 
duction within the meaning of section 1313(a). 

Customs is of the opinion that the process described in your above 
letter does not constitute a manufacture or production within the 
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meaning of section 1313(a), and drawback would not be allowable on 
steel balls imported and used in that process. The phrase “used in” 
does not include wearing out by continuous use, in the sense that the 
imported steel balls are used in grinding. 


(T.D. 78-372) 
Bonds: Requirements for Facsimile Signatures and Seals 


Date: February 9, 1978 
File: BON-1-R:CD:D 
208423 DA 


DEAR : This is in response to your letter of November 4, 1977, 
regarding the use of a facsimile signature or signatures and seal. The 
letter submitted by (the bond underwriting officer of X corporation) 
is not sufficient for us to authorize the use of a facsimile signature or 
signatures and seal by your organization. The statements contained 
in (name’s) letter, should be submitted in the form of a resolution by 
the board of directors of the (X corporation). 

Further, we intend to published copies of your authorized signature 
or signatures and seal to apprise all Customs officers that your or- 
ganization has been authorized to use facsimiles. Accordingly, we 
request that you provide this office with three copies of the facsimile 
signature or signatures and seal you intend to use. These should be 
imprinted on plain white bond paper. 

Finally, we note that the printers proof of the immediate delivery 
and consumption entry bond (single entry), Customs Form 7551, 
you have provided is an obsolete edition. A copy from the current 
edition dated August 20, 1973, is enclosed. Your reprint should con- 
form to the language contained therein. 


(T.D. 78-373) 


Classification: Flue Dust Used in Manufacturing Fertilizer 


Date: February 13, 1978 
File: CLA-2:R:CV:MC 
054203 MG 
To: District Director of Customs, Seattle, Wash. 
From: Director, Classification and Value Division. 


Subject: Internal advice No. 132/77 regarding steel flue dust imported 
from Canada. 


Internal advice No. 132/77 requests a binding classification of flue 
dust imported from Canada. The flue dust was classified at the port 
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of entry under the provision for ‘other metal-bearing materials of 
a type commonly used for the extraction of metal or as a basis for the 
manufacture of chemical compounds: other” in item 603.50 of the 
Tariff Schedules of the United States (TSUS), as modified by tempo- 
rary provisions set forth in item 911.02, TSUS. The importer objected 
to classification in items 603.50 and 911.02, TSUS, and urged reclassifi- 
cation under the provision for “those grades of all substances * * * 
used chiefly * * * as an ingredient in the manufacture of fertilizers: 
other” in item 480.80, TSUS. 

Lab analysis of the dust indicates that it contains 27.8-percent zinc, 
7.5-percent lead, and 0.3-percent copper by weight. It is our under- 
standing that the balance of the material is composed mostly of iron. 
In the condition in which it is imported, the material contains zinc 
oxide, which the Customs lab report has expressed in terms of zinc. 
At no point in time is any component of the dust extracted. The entire 
mass is utilized in manufacturing the end product, a zinc-bearing 
fertilizer. 

Upon importation the dust is reacted with sulfuric acid. Only such 
quantities of sulfuric acid are used as will convert one-half of the zinc 
oxide to zine sulfate. Thus, in the end product, 50 percent of the zinc 
is in the form of the sulfate and 50 percent is in the form of the oxide. 
Both the zinc oxide and zinc sulfate are utilized as plant nutrients. 
The importer guarantees the zinc content of the fertilizer, but does 
not guarantee any other metallic content. In addition, one-half of the 
zinc content is guaranteed to be in soluble form. 

Classification in item 603.50, TSUS, implies a factual determination 
that the flue dust in question is of a kind commonly used for extraction 
of metal or as a basis for the manufacture of chemical compounds. 
“Common Use” implies a use which is not infrequent and which is 
common to everyday observation, but is not necessarily the chief use of 
the article, United States v. MacNaughton, 5 Ct. Cust. App. 114, T.D. 
34166 (1913). Thus, evidence tending to show that the material in 
question is chiefly used as a fertilizer is not dispositive of the issue of 
classification under 603.50, since an article may have a common use in 
addition to a chief use. However, evidence tending to show no use or 
infrequent use for a specified purpose would be conclusive. We believe 
there is sufficient evidence on file to substantiate the importer’s claim 
that flue dust of the grade in question is seldom used as a commercial 
source of metal or as a basis for the manufacture of chemical 
compounds. 

A Bureau of Mines report, Highley & Fine, “Electric Furnace 
Steelmaking Dust—A Zinc Raw Material,” GPO: 1977—703-001/30, 
transmitted to the importer’s representative by a letter from the 
Bureau of Mines dated May 25, 1977, indicates, at page 1, that, 
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“although there are several processes for recovering the metal (from 
particulates generated in electric furnace steelmaking), none are 
considered economic in the Uuited States.”” The report cites instances 
of recycling but states at page 2, ‘“The examples cited are exceptions 
rather than the rule.” 

(A smelting company) states in a letter to the exporter of the flue 
dust in question that, “it is uneconomical to process low grade zinc 
flue dust in our plant, and we cannotuse thisitem.”’ (Another company) 
likewise stated in a letter to the exporter, “it would be impossible for 
us to recover the 8-percent lead contained in the steel dust * * * . (Our 
plant manager) does not know of a smelter that would be able to 
recover the lead.” 

Finally, a memorandum from Chief, Duty Assessment Branch 
April 7, New York Seaport to headquarters, states that his office, 
“oes not have any record of shipments of flue dust analyzing at less 
than 40-percent zinc being used for recovery of the metal content or as 
a basis for manufacture of chemical compounds. * * *” 

The flue dust in question is utilized in part as a basis in the manu- 
facture of a chemical compound, zinc sulfate. However, since the zinc 
sulfate is a plant nutrient, the dust is more specifically provided for as 
an ingredient in the manufacture of a fertilizer. Moreover, the fertilizer 
contains 50 percent zinc oxide which is not reacted with sulfuric acid 
to form zinc sulfate and which functions as a plant nutrient. 

Item 480.80, TSUS, is a “chief use” provision embracing those 
grades of substances used chiefly as an ingredient in the manufacture 
of fertilizers. Where classification is sought under the doctrine of 
chief use, such use must reflect usage in an adequate cross section of 
the country, Pacific Guano & Fertilizer Co. v. United States, 15 Ct. 
Cust. App. 218, T.D. 42240 (1927). 

Correspondence from the Bureau of Mines to the importer’s repre- 
sentative states that dusts with a zinc content of over 40 percent are 
used in the manufacture of several items, only one of which is fertilizer. 
However, there is no statement concerning the uses of dusts with a 
zine content of less than 40 percent. Nonetheless, the accompanying 
report indicates that, in general, low grade dusts are destined for 
landfills or are otherwise disposed of. (See pp. 1, 2 of the Bureau of 
Mines report, supra.) 

The importer describes its use of the low-grade dust as a fertilizer 
stating that it is imported for its zine content and it is totally consumed 
in the preparation of the importer’s products. The importer obtains 
similar dust from domestic steel companies which it uses in the produc- 
tion of fertilizers. Prior to the importer’s purchasing the flue dust 
from these sources, the dust was discarded. It is our understanding 
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that a firm in (place); one in (place) and one in (place) manufacture 
similar fertilizer products from similar raw materials. 

A letter from (name), Yakima, Wash., to the importer’s representa- 
tive indicates it uses flue dust exclusively as a raw material for fertilizer. 
A letter from (name) to the exporter states there is ‘no outlet” for 
this grade of flue dust, evidencing no other known use. 

We believe this evidence is adequate to sustain the importer’s 
‘laim that the grade of flue dust in question is chiefly used as an 
ingredient in the manufacture of fertilizers, classifiable in item 480.80, 
TSUS, and is duty free. 

Since the lead contained in the flue dust remains as an impurity 
in the finished fertilizer, it is suggested that the importer contact 
State or local authorities to determine what restrictions or require- 
ments might apply to the product. 


(T.D. 78-374) 
Appeals Filed on Behalf of Sureties for Defunct Corporation 


Date: February 15, 1978 
File: LIQ-1 R:E:E 
305464 K 


REGIONAL COMMISSIONER OF CUSTOMS, 
New Orleans, La. 70112. 
Attention: Assistant Regional Commissioner (Operations). 


Dear Sir: This refers to your memorandum of January 23, 1978, 
with which you enclosed a copy of a letter to you from (attorney), who 
represents (X corporation.) You asked us to advise you whether you 
may comply with his request to furnish him with copies of entry doc- 
uments the subject of a decision in Customs Court No. PS7/4483, and 
also whether he would be authorized to file protests against the liquida- 
tion of those entries under section 514, Tariff Act of 1930, as amended. 

The entries in question were also the subject of Walker Trading Corp. 
v. United States, C.A.D. 1191 (1977). That decision was based upon 
the court’s disposition of identical issues in Walker International Corp. 
v. United States, C.A.D. 1190 (1977). 

The facts in that case which relate to (attorney) inquiry are as fol- 
lows. Walker Trading Corp., according to an affidavit filed in support 
of a motion for rehearing, is no longer in business. Therefore, the 
sureties under whose bonds the entries were made are responsible for 
paying the increased duties on the entries in question. One of those 
sureties is the (X corporation) company. 





50 CUSTOMS 


The affidavit also contended that the sureties were subrogated to 
the rights and liabilities of the importer, and that they were entitled 
to intervene in the action to protect their rights or, alternatively, to 
be substituted as proper parties to the action. 

The Court of Customs and Patent Appeals (CCPA) found that the 
sureties had made no motions to intervene in the motion for rehearing 
in the Customs Court, nor had they moved to be substituted for, or 
jointed with Walker for purposes of the motion for rehearing. Since 
they did not pay any duties of the principal, they obviously were not 
subrogees. The CCPA also found that the Customs Court in denying 
the motion for rehearing clearly treated Walker as the party plaintiff. 

The CCPA concluded that the sureties had no standing in the 
Customs Court or in the CCPA, and affirmed the Customs Courts’ 
decision dismissing the action for lack of prosecution and dismissing 
plaintiff’s action for a rehearing. 

Despite the CCPA’s conclusion, we do not believe that we should 
refuse to accept protests filed on behaif of the surety. As you know, the 
denial of a protest by Customs is a condition precedent to filing a 
summons in the Customs Court. Were we to refuse to accept a pro- 
test we would, in effect, be determining the jurisdiction of the Cus- 
toms Court, which is not a proper function of the Customs Service. 

Accordingly, you should accept any protests (attorney) files on 
behalf of (X corporation) which conform to the provisions of section 
514 of the tariff act. We suggest that you direct the District Director 
to deny the protests on the grounds that: (1) The original Customs 
decision was reviewed and found to be correct, and (2) that the surety 
is not a proper party to the action, according to the decision in 
C.A.D. 1191. 

You may also furnish (attorney) with copies of the entry documents 
(including invoices) and the term bond which he requested. 


(T.D. 78-375) 
Refund of Duties 
Date: February 24, 1978 


File: ENT-1-01 R:E:E 
305462 K 


Dear ——: This refers to your letters of January 26 and Feb- 
ruary 2, 1978, concerning shipments of bulk amoxicillin trihydrate 
capsules imported from Canada to San Jaun, P.R., by your client. 

Before we received your letters, we were considering a request for 
internal advice sent to us under internal advice request No. 00175. 
The District Director asked whether wrapping bulk capsules in 
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aluminum foil was an alteration or processing under item 864.05, 
TSUS, and if so, whether section 10.31(g) of the regulations would 
permit substitution of TIB entries for several consumption entries 
filed at San Juan. 

At a conference at headquarters on January 25, we advised you 
that the contemplated handling of the merchandise would not qualify 
for entry under item 864.05, TSUS. Therefore, the question of sub- 
stitution of entries under section 10.31(g¢) became moot. 

Your letter of January 26, explains that a pharmaceutical, such as 
the one in question, must be produced in a facility approved by the 
Department of Health, Education, and Welfare (HEW) if it is to be 
distributed in the United States. Approval of such a facility may not 
be authorized retroactively. Therefore, as a letter of April 22, 1977, 
from HEW indicates, entry of the merchandise for consumption is 
prohibited under laws administered by that agency. 

Under the circumstances, in compliance with your request, we are, 
by a copy of this letter, authorizing the District Director at San Jaun 
to refund the duties deposited on all the merchandise covered by con- 
sumption entries which was either exported under Customs super- 
vision or which the District Director is satsified was, in fact, exported, 
though not under Customs supervision. This authorization is based 
upon the provisions of 19 U.S.C. 1558(a) (2). 

In addition to the entries discussed in your letter of January 26, 
we ale authorizing the District Director to refund the duties paid 
on a shipment which you advise was landed in December 1977, that 
has also been entered for consumption. It appears that the goods were 
released to your client’s broker under immediate delivery procedures. 
When the broker attempted to file a TIB entry he was advised that 
he would have to file a consumption entry, and did so. 


(T.D. 78-376) 
Classification: Silicon Ingots, Wafers, Devices 
Date: February 27, 1978 
File: CLA-2:R:CV:MA 
053552 LXL 


To: District Director of Customs, Detroit, Mich. 48226. 


From: Director, Classification and Value Division. 


Subject: Internal advice request No. 111/77: Classification of poly- 
crystalline silicon and monosilicon ingots, wafers, and devices. 


In a letter of June 2, 1977, (you) inquire as to the tariff status of 
polycrystalline silicon, unsliced single crystals of silicon (whether or 
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not they have been ground), slices or wafers of silicon before applica- 
tion of any circuitry, and prepared semiconductor circuits or devices, 
bearing in mind the impact of C.D. 4695, Wacker Chemical Corp. 
v. United States, (1977), and noting C.A.D. 1178, (name), the importer 
describes the articles as semiconductor grade silicon in various stages 
of manufacture, as follows: 
1. Polycrystalline silicon ingots, high purity silicon, but its 
crystallography is random and unusable for semiconductors. 
2. Unground crystal ingots. A monocrystalline silicon produced 
from the melting of the polycrystalline silicon, then dipping 
or pulling a carefully oriented seed crystal from the melt by 
controlled freezing. 

. Ground crystal rod. The crystal is trimmed by sawing off the 
odd-shaped ends and the surface is ground until it is a perfect 
cylinder of the desired wafer diameter of 1 to 4 inches. 

. Polished wafers. The wafers or slices are cut in thin slices from 
the cylindrical crystal rod. The slicing is done on specially 
built inside diameter saws and the resulting wafers are 0.01- 
to 0.03-inch thick. The surfaces of the wafers may be further 
improved by lapping, chemical etching, polishing, or some 
combination of these processes. The silicon wafers may be 
sold at the end of any one of the processing steps at this 
stage for entry into a semiconductor device fabricating line. 

. Wafer with a diffused device. At this stage several devices or 
circuits, up to several thousand, can be built by a series of 
manufacturing steps, such as oxidation, photo masking, etch- 
ing, and diffusion. 

During the crystallizing process, trace amounts of ‘doping’ ele- 
ments may be added to control the electrical characteristics of the 
resulting crystal. The “dopants” may be phosphorous, antimony, 
or boron. 

A flattening operation is carried out to identify the crystal orienta- 
tion of the particular crystal. 

Articles 1 through 3, the polycrystalline ingots, and monocrystal- 
line silicon ingots, whether ground or unground are dutiable under 
the provision for unwrought silicon containing by weight over 99.7 
percent of silicon, in item 632.43, Tariff Schedules of the United States 
(TSUS), and dutiable at the rate of 5 percent ad valorem. 

The Customs Court held in Wacker Chemical Corp. v. United States, 
C.D. 4695 (1977), that both ingots and ground crystal rods were 
primary forms and within the term “unwrought” in headnote 3(a), 
part 2, schedule 6 of TSUS, even though they were ground to within 
plus or minus 25 microns of the specified diameter, treated with a 
“doping” process to impart certain electrical characteristics, and the 
crystal orientation of the rods was determined by laser beam or X-ray. 
The particular monocrystalline ingot is “‘flatted’”’ as a method of cod- 
ing the wafers in addition to providing a cleavage reference plane. 
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After centerless grinding and flattening the monocrystalline ingots 
were etched to remove any damage caused by the grinding. 

The articles at stage 4 are the polished wafers or cut wafers which 
have been cut by special I.D. saws, then lapped, and etched by the 
importer. They are ready for entry into a semiconductor device 
fabricating line and are so marketed. At this stage the articles do not 
have any circuits or devices built into the wafer. The importer con- 
tends that a wafer of silicon with no circuitry is no more a part of a 
semiconductor than a roll of sheet steel is part of an automobile. It 
is also the importer’s contention that all the articles at this stage are 
classifiable as articles of metal, not specially provided for, not coated 
or plated with precious metal, in item 658.00, TSUS. 

Item 658.00, TSUS, is a basket provision for articles of metal not 
specially provided for elsewhere in the tariff schedules. This provision 
competes with the provision for ‘‘transistor and other related elec- 
tronic crystal components; mounted piezo-electric crystals, all the 
foregoing and parts thereof,” in item 687.60, TSUS. 

It is contended by Customs officers that the electrical characteristics 
are imparted to the monocrystalline silicon prior to slicing, lapping, 
etching, or polishing and that the slices and wafers which are dedicated 
to transitor use have reached the stage of an unfinished part of a 
transistor, and by virtue of general headnote 10(h), TSUS, covering 
articles whether finished or unfinished, are classifiable as transistor 
parts, in item 687.60, TSUS. 

The issue is when does asilicon wafer become dedicated to becoming 
a part of a transistor or other related electronic crystal component. 
Headquarters has previcusly held that silicon slices as cut with no 
further processing are classifiable under the provision for other articles 
of base metal, in item 658.00, TSUS, and are dutiable at the rate of 
9 percent ad valorem. 

The importer claims that the wafer has no special electrical char- 
acteristics even though etched, lapped, and highly polished; that at 
the highly polished stage the wafer is simply material ready for the 
application of other surfaces and contacts which will then convert 
the article into a transistor electronic device. To form a simple diode, 
there must be an additional layer of deposition of a semiconductor 
material on the wafer in order to have a P and N junction. Then the 
contacts must be placed on each layer and the whole encapsulated 
in a protective plastic coating. To form a triode-type transistor, there 
must be two additional layers of deposit on the wafer in order to have 
two junctions symbolized as a PMP or NPN layering in order to 
create a fundamental amplifying transistor. 

Technical sources confirm that a silicon wafer is a passive material 
and has no electrical characteristics in and of itself. The highly 
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polished wafer is dedicated only insofar as it is a material for use 
in the transistor industry. The material is not dedicated in the sense 
that it is usable for only one product. Any given silicon wafer could 
be used to make hundreds of different specific devices. A manufacturer 
making hundreds of devices may produce them all from four to 
eight different slicon wafer specifications. A single wafer, 4 inches in 
diameter, may be used to make up to 100,000 separate semiconductor 
devices. It appears clear that the wafer in a highly polished state is 
not a “transistor” or “other related electronic crystal component” 
or a part thereof, until a junction with some semiconductor material 
of some electronic capacity is formed on the wafer. 

We distinguish the silicon materials here under consideration 
from the indium antimonide and indium arsenide which were the 
subject of C.I.E. 752/66 of February 23, 1966, on the basis that the 
foregoing articles are electronically active without further layering 
or deposition of a junction on their surfaces. 

Based on the foregoing facts, the silicon wafers, article 4, whether 
polished or unpolished, as wrought articles, are classifiable under the 
provision for articles of metal, in item 658.00, TSUS, and dutiable 
at the rate of 9 percent ad valorem. As an article entitled to the 
benefits of the generalized system of preferences (GSP), the cut and 
polished silicon wafers may be duty free providing the requirements 
of TSUS, headnote 3(c), and part 10 of the Customs Regulations are 
complied with. 

General purpose wafers, article 5, which have diffused devices, 
are classifiable under the provision for transistors and other related 
electronic crystal components, and parts thereof, in item 687.60, 
TSUS, and dutiable at the rate of 6 percent ad valorem. 

You should inform the inquirer of this decision and may provide 
him with a copy. 


(T.D. 78-377) 


Classification: Dried Egg Whites 


Date: February 27, 1978 
File: CLA-2:R:CV:MC 
054825 CM 


To: District Director of Customs, Seattle, Wash. 98104. 
From: Director, Classification and Value Division. 


Subject: Internal advice request No. 7/78 on the tariff status of an 
egg product from Canada. 


This request was initiated by (name) and concerns merchandise 
described as dried egg whites. 
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(Name) states that he would like an exemption on the existing duty 
on dried egg whites since there are no existing facilities in the North- 
west to dry egg whites. If the eggs are dried in British Columbia 
some business activity in dried eggs may be generated and possibly 
some export business to Japan. In turn the egg producers in the 
United States would be getting a higher return on their merchandise. 

Both items 800.00 and 806.20, Tariff Schedules of the United 
States (TSUS), are inapplicable. Item 800.00, TSUS, pertains to 
products of the United States which have not been improved in 
condition by any process of manufacture or other means while abroad. 
The processing of the eggs in Canada would remove the powdered 
eggs from the provisions of item 800.00, TSUS, Item 806.20, TSUS, 
applies to articles exported for repairs or alterations with duty being 
assessed only to the extent of the value of the repairs or alterations 
accomplished abroad. In the case a new and different article of com- 
merce is created since the article being imported is powdered eggs. 

Since the process of reducing liquid egg whites to powder changes the 
basic characteristics of the exported article, the powdered eggs are 
fully dutiable upon importation into the United States. The mer- 
chandise is classifiable under the provision for dried whole eggs not 
in the shell, egg yolks, and egg albumen, in item 119.65, TSUS, 
dutiable at the rate of 27 cents per pound. 


(T.D. 78-378) 


Drawback: Electrodes Used as Tools 


Date: February 28, 1978 
File: DRA-1-09-R:CD:D 
207973 DA 


DEAR : This is in reply to your letter of November 4, 1977, and 
to your recent submission of a drawback statement on behalf of (cor- 
poration X) which was subscribed to on October 21, 1977, to cover the 
use of designated amorphous carbon electrodes. This recent statement 
was submitted as an amendment to a previous drawback statement 
submitted on March 22, 1977. 

On page 3 of your recently submitted statement you indicated in 
your “Processes of Manufacture of Production” section that you will 
be using amorphous carbon electrodes to manufacture (a specific 
product). 

In addition, on page 3, you indicated by (certain) processes in 
which the amorphous carbon electrodes shall be used. 





56 CUSTOMS 


It appears that the electrodes will be used as a tool. Therefore, they 
are not used as merchandise in the manufacture of articles as required 
by title 19, United States Code, section 1313(b), and thus drawback 
may not be authorized. A copy of this decision is being forwarded to 
the Regional Commissioner, New York. 


(T.D. 78-379) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments is- 
sued December 23, 1977, to July 31, 1978, inclusive, pursuant to sec- 
tion 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(a), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the fac- 
tories where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the effective dates of ex- 
portation, the Regional Commissioner who issued the rate, and the 
date on which it was issued. 

(DRA-1-09) 
Dated: October 2, 1978. 
J. P. TEBEav, 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Ruling). 


(A) Company: All-Power Supply Co. 

Articles: Diesel-driven electric generator sets. 

Merchandise: Imported alternating current “Stamford” alternators. 

Factory: Norristown, Pa. 

Statement signed: March 7, 1978. 

Basis of claim: Used in. 

Effective date: February 14, 1978. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
April 6, 1978. 


(B) Company: Amchem Products, Inc. 

Articles: Weedazol-TL (also known as Amitrol T). 
Merchandise: Imported amino triazole (3-amino-1,2,4-triazole). 
Factory: Ambler, Pa. 

Statement signed: April 26, 1978. 
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Basis of claim: Used in. 

Effective date: March 27, 1978. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
May 10, 1978. 


(C) Company: Anhydro, Inc. 

Articles: Various models of drying equipment. 

Merchandise: Drawback centrifugal atomizers, cyclones, fluid beds, 
drying chambers, air heaters, rotary valves, and laboratory spray 
dryers. 

Factory: Attleboro Falls, Mass. 

Statement signed: April 14, 1978. 

Basis of claim: Used in. 

Effective date: September 26, 1977. 

Rate issued by Regional Commissioner of Customs: Boston, April 17, 
1978. 


(D) Company: Arvin Industries, Inc. 

Articles: Electronic stereo systems. 

Merchandise: Imported stereo subassemblies. 

Factory: Princeton, Ky. 

Statement signed: February 28, 1978. 

Basis of claim: Appearing in. 

Effective date: August 1, 1978. 

Rate issued by Regional Commissioner of Customs: Chicago, 
March 20, 1978. 


(E) Company: Brown & Root Inc. 

Articles: Gas processing and compression system modules. 

Merchandise: Imported heat exchanges. 

Factories: Ingleside, Tex.; Morgan City, La. 

Statement signed: January 23, 1978. 

Basis of claim: Used in. 

Effective date: March 5, 1976. 

Rate issued by Regional Commissioner of Customs: Houston, April 
24, 1978. 


(F) Company: A. J. Daw Printing Ink Co., Inc. 

Articles: Printing, lithographic, flexographic, and gravure inks. 
Merchandise: Imported pigments, plasticizers, resins, or solvents. 
Factories: City of Commerce, San Leandro, Calif.; Countryside, Ill. 
Statement signed: January 30, 1978. 

Basis of claim: Used in. 
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Effective date: January 17, 1978. 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
April 28, 1978. 

(G) Company: Delta Petroleum Co., Inc. 

Articles: Aurelia 30; Aurelia 40, among other things. 

Merchandise: Imported Aurel-pac 14 concentrate, among other things. 

Factory: Metairie, La. 

Statement signed: October 13, 1976. 

Basis of claim: Appearing in. 

Effective date: October 24, 1977. 

Amendment issued by Regional Commissioner of Customs: New 
Orleans, March 7, 1978. 

Amends: T.D. 77—-146-E, to cover additional process above. 


(H) Company: Eastman Kodak Co. 

Articles: Dyes. 

Merchandise: Imported meta-nitroaniline (also known as m-nitro- 
aniline), a benzenoid chemical. 

Factory: Kingsport, Tenn. 

Statement signed: April 4, 1978. 

Basis of claim: Used in. 

Effective date: August 4, 1975. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
May 10, 1978. 


(I) Company: Exxon Chemical Co., USA. 

Articles: Refined naphthenic acid. 

Merchandise: Imported naphthenic acid. 

Factory: Galena Park, Tex. 

Statement signed: March 30, 1978. 

Basis of claim: Used in. 

Effective date: January 1, 1978. 

Rate issued by Regional Commissioner of Customs: Houston, April 7, 
1978. 


(J) Company: Grove Manufacturing Co. 

Articles: Hydraulic cranes (truck mounted, rough terrain, and in- 
dustrial types). 

Merchandise: Imported gearmatic winches. 

Factories: Shady Grove, Pa.; Conway, $.C. 

Statement signed: March 7, 1978. 

Basis of claim: Used in. 

Effective date: December 6, 1976. 
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Rate issued by Regional Commissioner of Customs: Baltimore, March 
21, 1978. 


(K) Company: Grove Manufacturing Co. 

Articles: Hydraulic cranes (truck mounted). 

Merchandise: Imported Michelin tube-type radial tires. 

Factory: Shady Grove, Pa. 

Statement signed: April 20, 1978. 

Basis of claim: Used in. 

Effective date: December 6, 1976. 

Rate issued by Regional Commissioner of Customs: Baltimore, May 
18, 1978. 


(L) Company: Knight Foundry & Mfg., Inc. 

Articles: Calcium lead anodes. 

Merchandise: Imported and drawback lead pigs. 

Factory: Tucson, Ariz. 

Statement signed: March 17, 1978. 

Basis of claim: Appearing in. 

Effective date: March 17, 1978. 

Amendment issued by Regional Commissioner of Customs: Los An- 
geles, July 27, 1978. 

Amends: T.D. 78-184-N, to cover change in name from K & K Mfg., 
Inc. 


(M) Company: Leffingwell Steel Co. 

Articles: Slit steel. 

Merchandise: Imported cold-rolled sheet steel. 

Factory; Bensenville, Ill. 

Statement signed: January 30, 1978. 

Basis of claim: Appearing in. 

Effective date: January 1, 1978. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
May 11, 1978. 


(N) Company: Lexington Steel Corp. 

Articles: Slit steel. 

Merchandise: Imported cold-rolled sheet steel. 

Factory: Bedford Park, Il. 

Statement signed: February 2, 1978. 

Basis of claim: Appearing in. 

Effective date: March 27, 1976. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
May 11, 1978. 
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(O) Company: Maui Container Co. 

Articles: Metal cans. 

Merchandise: Imported electrolytic tinplate. 

Factory: Kahului, Maui, Hawaii. 

Statement signed: February 6, 1978. 

Basis of claim: Appearing in. 

Effective date: April 30, 1969. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, March 29, 1978. 

Amends: T.D. 70-189-H, to cover process under section 1313(a). 


(P) Company: Melgas Boat Works, Inc. 

Articles: Sailboats. 

Merchandise: Imported unfinished sailboat hulls. 

Factory: Zenda, Wis. 

Statement signed: February 28, 1978. 

Basis of claim: Used in. 

Effective date: January 19, 1978. 

Rate issued by Regional Commissioner of Customs: Chicago, 
March 22, 1978. 


(Q) Company: Miles Laboratories, Inc. 

Articles: Tridesilon creme, tridesilon ointment, and tridesilon solution. 

Merchandise: Imported desonide (desfluorotriamcinolone acetonide). 

Factory: West Haven, Conn. 

Statement signed: March 6, 1978. 

Basis of claim: Used in. 

Effective date: December 2, 1977. 

Rate issued by Regional Commissioner of Customs: Chicago, May 10, 
1978. 


(R) Company: Nashua Corp. 

Articles: Thermal paper. 

Merchandise: Imported ETAC dye. 

Factory: Merrimack, N.H. 

Statement signed: August 8, 1977. 

Basis of claim: Appearing in. 

Effective date: January 14, 1976. 

Rate issued by Regional Commissioner of Customs: Boston, April 14, 
1978. 


(S) Company: Noll Manufacturing Co. (Northwest Metal Products 
Co.). 
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Articles: Galvanized ware, metal building products, pipe, fittings, and 
wheelbarrows. 

Merchandise: Imported galvanized steel coil material; cold-rolled, 
blue-plate steel coil material; cold-rolled, black-plate steel coil 
material; galvanized gutter spikes; cast iron dampers; galvanized 
and bright basic wire; varied sizes of bolts, nuts, washers, rivets, 
screws; pneumatic and semipneumatic tires for wheelbarrows; 
plastic handle grips for wheelbarrows; steel tubing for wheelbarrow 
handles; steel pressed pans for wheelbarrows. 

Factory: Kent, Wash. 

Statement signed: January 30, 1978. 

Basis of claim: Appearing in. 

Effective date: January 3, 1975. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, March 15, 1978. 

Amends: T.D. 75-208-J to cover change in basis of claim from “used 
in” to “appearing in.” 


(T) Company: Pay Line Product Distribution Co. 

Articles: Completed wheel tractors; wheel-type, front-end loaders; 
wheel-type, front-end loaders with backhoes; and forklifts. 

Merchandise: Imported uncompleted wheel tractors; wheel-type, 
front-end loaders; wheel-type, front-end loaders with backhoes; and 
forklifts. 

Factory: Gulfport, Miss. 

Statement signed: June 14, 1978. 

Basis of claim: Used in. 

Effective date: May 1, 1978. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
June 20, 1978. 


(U) Company: The Precise Corp. 

Articles: Grinder-millers and powerquills. 

Merchandise: Imported ball bearings, field assemblies, armature 
assemblies, and collets. 

Factory: Racine, Wis. 

Statement signed: July 10, 1978. 

Basis of claim: Used in. 

Effective date: July 11, 1978. 

Rate issued by Regional Commissioner of Customs: Chicago, July 31, 
1978. 


(V) Company: Shelby Williams Industries, Inc. 
Articles: Commercial contract furniture. 
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Merchandise: Imported unfinished wood furniture frames, unfinished 
bentwood furniture frames, unfinished wicker frames, unfinished rattan 
frames, metal pedestals for chairs and tables, aluminum components 
for furniture, plastic seat shells and furniture upholstery fabric. 

Factories: Morristown, Tenn.; Canton, Miss. 

Statement signed: March 28, 1978. 

Basis of claim: Used in. 

Effective date: November 28, 1977. 

Rate issued by Regional Commissioner of Customs: Chicago, April 12, 
1978. 


(W) Company: Sony Corporation of America. 

Articles: Television receiver sets. 

Merchandise: Imported television receiver parts, components, tuners, 
cabinets, and chassis. 

Factory: San Diego, Calif. 

Statement signed: January 13, 1978. 

Basis of claim: Appearing in. 

Effective date: December 13, 1977. 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
March 14, 1978. 


(X) Company: Triumph Golf Co. 

Articles: Finished golf clubs. 

Merchandise: Raw golf head blocks and finished iron heads. 

Factory: Orlando, Fla. 

Statement signed: November 21, 1977. 

Basis of claim: Used in. 

Effective date: January 27, 1977. 

Rate issued by Regional Commissioner of Customs: Miami, Decem- 
ber 23, 1977. . 


(Y) Company: Upson Tools Ine. 

Articles: Scrulox square-tip screwdrivers. 

Merchandise: Imported scrulox square tips. 

Factory: Rochester, N.Y. 

Statement signed: March 20, 1978. 

Basis of claim: Used in. 

Effective date: February 7, 1978. 

Rate issued by Regional Commissioner of Customs: Boston, May 22, 
1978. 
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(Z) Company: Whitin Roberts Co., International Division. 

Articles: Textile machinery. 

Merchandise: Imported machine components. 

Factories: Whitinsville, Mass.; Charlotte, N.C. 

Statement signed: April 11, 1977. 

Basis of claim: Appearing in. 

Effective date: September 15, 1977. 

Amendment issued by Regional Commissioner of Customs: Boston, 
April 14, 1978. 

Amends: T.D. 67—202-M, to cover change in company name from 
Whitin Machine Works, and to cover additional factory at 
Charlotte, N.C. 





US. Customs Service 
Proposed Rulemaking 
(19 CFR Part 146) 


Foreign Trade Zones 


Advance notice of proposed rulemaking relating to processing costs incurred in 
foreign trade zones 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Advance notice of proposed rulemaking. 


SUMMARY: Customs includes the cost of processing “‘nonprivileged”’ 
merchandise in a foreign trade zone, and profit realized, in the dutiable 
value of that merchandise when it enters the Customs territory of the 
United States. The present policy results in Customs assessing duty on 
the costs of American labor, overhead and facilities, and profit. This 
document requests the public to comment on the advisability of a 
change in appraisement practice so as to exclude the cost of processing 
and profit realized in a foreign trade zone when determining the 
dutiable value of articles produced entirely from nonprivileged mer- 
chandise (whether foreign or domestic), or from a combination of 
nonprivileged and privileged merchandise (whether foreign or do- 
mestic). 

DATE: Comments must be received on or before (60 days from the 
date of publication of this notice in the Federal Register). 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Regulations and Legal Publications 
Division, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: R. Keith Thomas, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue N.W., Washington, D.C. 20229; 202-566-2938. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Foreign trade zones (“zone”) are established under the Foreign 
Trade Zones Act (19 U.S.C. 81a-81u) and the general regulations and 
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rules of procedure of the Foreign Trade Zones Board contained in 
15 CFR part 400. Part 146 of the Customs Regulations (19 CFR part 
146) governs the admission of merchandise into a zone; manipulation, 
manufacture, or exhibition of merchandise in a zone; exportation of 
merchandise from a zone; and transfer of merchandise from a zone 
into the Customs territory of the United States (“Customs territory”’). 

Foreign or domestic merchandise may be admitted into a zone for, 
among other things, manipulation, manufacture, assembly, or other 
processing, or for storage or exhibition, provided these operations 
are not otherwise prohibited by law. Normal Customs entry procedures 
and payment of duty are not required for merchandise located in a 
zone unless and until the merchandise enters the Customs territory. 

Upon approval of the required application filed with the District 
Director of Customs (19 CFR pt. 146; subpt. C), foreign or domestic 
merchandise may attain “privileged” status. Privileged foreign mer- 
chandise is subject to appraisement and tariff classification according 
to its condition and quantity, and to the rates of duty and tax in 
force, on the date the application is filed with the District Director, 
regardless of when the merchandise actually leaves the zone and enters 
the Customs territory. Privileged domestic merchandise may be 
returned to the Customs territory free of quota, duty, or tax. A com- 
ponent of foreign privileged merchandise would be appraised and 
dutiable in its character and condition on the date the application is 
filed for privileged status. A component of domestic privileged mer- 
chandise would not be included in the dutiable value of the article. 

Merchandise admitted to a zone which is not accorded “privileged” 
status or “zone-restricted” status (as set forth in section 146.25, 
Customs Regulations (19 CFR 146.25)) is ‘‘nonprivileged.” Section 
146.48(e) of the Customs Regulations (19 CFR 146.48(e)) sets forth 
the appraisement and tariff classification treatment of articles com- 
posed solely of nonprivileged merchandise (whether foreign or domes- 
tic) and articles composed both of privileged and nonprivileged 
merchandise (whether foreign or domestic). Under section 146.48(e), 
an article composed in whole or in part of nonprivileged merchandise 
is subject to appraisement and tariff classification according to its 
character and condition at the time of its “constructive transfer’ to 
the Customs territory. A “constructive transfer’ means that the 
merchandise is considered to have been transferred to the Customs 
territory without physical removal from the zone, and takes place 
upon approval of the required application by the District Director 
of Customs. 

DISCUSSION 


Section 146.48(e) of the Customs Regulations requires the dutiable 
value of nonprivileged merchandise to be determined under section 





66 CUSTOMS 


402 or 402a of the Tariff Act of 1930, as amended (19 U.S.C. 1401a, 
1402). Labor and overhead costs incurred, and profit realized, in the 
zone are included in the dutiable value of aritcles composed entirely 
of, or derived entirely from, foreign or domestic nonprivileged mer- 
chandise, and articles composed in part of, or derived in part from, 
foreign or domestic nonprivileged merchandise and in part of or from 
foreign or domestic privileged merchandise. 

Processing costs and profit attributable to nonprivileged merchan- 
dise or nonprivileged components are included in the dutiable value 
of the article when it subsequently enters the Customs territory. Since 
1954 (Treasury Decision 53493(2)) when privileged and nonprivileged 
components (foreign or domestic) are combined in a zone to produce 
an article, the processing costs incurred have been distributed between 
the privileged and nonprivileged components according to their rel- 
ative values. 

For example, if nonprivileged merchandise valued at $200 and 
privileged merchandise valued at $100 are combined in a zone to 
manufacture an article, the total value of the components is $300 and 
the relative value of the nonprivileged merchandise ($200) would be 
twice the value of the privileged merchandise ($100), or two-thirds 
the value of all components ($300). If processing costs and profit are 
$150, the processing costs and profit allocable to the nonprivileged 
components would be two-thirds of $150, or $100, and would be 
included in the dutiable value of the article. Therefore, the dutiable 
value of the article would equal the value of the nonprivileged com- 
ponent ($200) plus the value of the processing cost allocable to the 
nonprivileged component ($100), or a total of $300. Neither the value 
of the privileged component ($100) nor the value of the processing 
cost and profit allocable to the privileged component ($50) is included 
in the dutiable value. Consequently, the effect of section 146.48(e) is 
to assess duty on the use of American labor and facilities, overhead 
expenses, and profit, thus increasing the cost of utilizing a zone. 


COMMENTS 


The Customs Service invites written comments (preferably in 
quadruplicate) from all interested parties on the advisability of 
changing its appraisement practice so as to exclude the cost of pro- 
cessing and profit when determining the dutiable value of articles 
produced entirely or in part from nonprivileged components in foreign 
trade zones. 

Commenters should address themselves to the economic conse- 
quences of such a change, as well as to legal and other relevant con- 
siderations. (For example, the following questions are relevant: Will a 
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change in appraisement practice encourage foreign investment in the 
United States, encourage the use of U.S. labor, and encourage ex- 
porting from the United States? Will such a change adversely affect 
U.S. parts manufacturers? Will such a change disadvantage U.S. 
manufacturers of products which, when imported are dutiable at a 
lower rate than their constituent parts (e.g., automobiles) ?) 
Comments submitted will be available for public inspection in 
accordance with section 103.8(b) of the Customs Regulations (19 
CFR 103.8(b)) during regular business hours at the Regulations and 
Legal Publications Division, room 2335, headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices and the Treasury Department participated in its 
development. 

AUTHORITY 


This document is issued under authority of R.S. 251, as amended, 
(19 U.S.C. 66), and section 8, 48 Stat. 1000 (19 U.S.C. 81h). 


R. E. CuHasEn, 
Commissioner of Customs. 
Approved: September 27, 1978. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register October 4, 1978 (43 FR 45885)] 





US. Customs Service 
General Notice 


(520747) 
American Manufacturer’s Petition 


Further Extension of Time for Comments Concerning an American Manufacturer’s 
Petition to Reclassify Cotton Denim Trousers Known as ‘Blue Jeans” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of further extension of time for comments. 


SUMMARY: This notice further extends the period of time permitted 
for the submission of comments in response to a recent American 
manufacturer’s petition to the Customs Service to reclassify certain 
cotton denim trousers for men and women, commonly referred to as 
“blue jeans.” This extension will permit the preparation and submis- 
sion of more detailed comments by interested members of the public. 


DATES: Comments must be received on or before November 3, 1978. 


ADDRESS: Comments, preferably in triplicate, should be addressed 
to the Commissioner of Customs, Attention: Regulations and Legal 
Publications Division, U.S. Customs Service, Room 2335, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Philip Robins, 
Classification and Value Division, U.S. Customs Service ,1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5865). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On August 3, 1978, the Customs Service published in the Federal 
Register (43 F.R. 34236) a notice of receipt of an American manufac- 
turer’s petition, filed under section 516 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1516), requesting the reclassification of certain 
imported men’s and women’s cotton denim trousers known as “blue 
jeans.” The petitioner contends that, under headnote 3, schedule 3, 
Tariff Schedules of the United States (TSUS), the blue jeans are 
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ornamented for tariff purposes, and are properly classifiable under 
item 380.00, TSUS, if for use by men or boys or item 582.00, TSUS, 
if for use by either sex or by women, girls, or infants. 

Comments concerning the American manufacturer’s petition were 
to have been received on or before September 5, 1978. The Customs 
Service was requested to extend the period of time for submission of 
comments in order to allow additional time for the preparation of 
responses to the American manufacturer’s petition. Accordingly, a 
notice extending the period of time for submission of comments to 
October 4, 1978 was published in the Federal Register on September 6, 
1978 (43 F.R. +9624). 

COMMENTS 

The Customs Service has again been requested to extend the period 
of time for submission of comments in order to allow additional time 
for the preparation of responses to the American manufacturer’s 
petition. On the basis of the interest which has been expressed by the 
public, as demonstrated by the substantial volume of comments 
received, the Customs Service has decided to extend the period of 
time for submission of comments to November 3, 1978. No further 
extensions of time will be granted. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Notice of Availability on Microfiche of Text of Administrative 
Decisions 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of availability of new service. 


SUMMARY: The text of administrative decisions issued by the 
Office of Regulations and Rulings, U.S: Customs Service, including 
those contained in the list of unpublished administrative decisions 
which is published biweekly in the Customs BuLuetin, as well as 
those published as Treasury Decisions, is now available in micro- 
fiche format. In addition, a cumulative list of the decisions contained 
in the biweekly Customs Bu.uetin listings will appear in the annual 
bound volume of the Customs BuLierin. 

EFFECTIVE DATE: The first set of microfiche is now available. 
Supplements will be issued periodically covering those decisions which 
are subsequently issued. 

FOR ADDITIONAL INFORMATION CONTACT: Sandra J. 
Reese, legal reference area, Office of Regulations and Rulings, U.S. 
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Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229 ; 202-566-5095. 

SUPPLEMENTARY INFORMATION: The Office of Regulations 
and Rulings at Customs Service headquarters issues thousands of 
administrative decisions (rulings) each year applying the Customs 
laws and regulations to specific factual situations. Many of these 
decisions are issued to importers and other interested parties who have 
written to Customs Service headquarters requesting an administra- 
tive ruling under the provisions of part 177 of the Customs Regulations 
(19 CFR Pt. 177). Other decisions are issued to Customs Service 
field offices under the Customs Service’s internal advice program or 
under other headquarters review procedures provided for in the 
Customs Regulations (protest review decisions, for example). 

The effective administration of the Customs laws and regulations 
requires that significant administrative decisions be brought to the 
attention of Customs officers and the importing community. To this 
end, the Customs Service has substantially increased the number of 
decisions published in the Customs BuLuEtin as Treasury Decisions 
and, on June 21, 1978, began to publish in the Customs BuLLETIN a 
biweekly list of other decisions which have been determined to be 
significant, but not of sufficient general interest to warrant publica- 
tion as Treasury Decisions. The biweekly lists are not cumulative, 
but they will be reproduced in the annual bound volume of the 
Customs BULLETIN. 

The decisions included in the biweekly listings are identified by the 
date of the decision, the six-digit control number assigned to the de- 
cision by the Office of Regulations and Rulings, and a brief statement 
of the issue involved. Copies of these decisions, in a form appropriate 
for public distribution, may be obtained upon written request to the 
legal reference area, room 2404, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229, at a cost of 10 cents per page (the Customs Service will 
waive this charge if the total number of pages copied is 10 or less). In 
addition, the text of these decisions, as well as those published in the 
Customs BuLuetin as Treasury Decisions, is also available in micro- 
fiche format through subscription. The cost of the first set of micro- 
fiche, which includes a numerical index and covers those decisions 
contained in the biweekly lists published through September 27, 1978, 
and those issued after May 1, 1978, which have been published as 
Treasury Decisions, is $2.55 (10 cents per sheet of fiche). It is antici- 
pated that supplementary sets of microfiche, covering the decisions 
set forth in lists and Treasury Decisions contained in future issues of 
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the Customs BULLETIN, will be made available quarterly. Requests for 
the first set of microfiche and for subscriptions should be directed to 
the legal reference area at the above address. Subscribers will auto- 
matically receive supplementary sets of microfiche as they are issued 
and will be billed accordingly. 

The Customs BuLuetin is publshed each week by the Customs 
Service and is offered for sale by the Superintendent of Documents, 
U.S. Government Printing Office, Washington D.C. 20402. The cur- 
rent single copy price of the Customs BULLETIN is 85 cents, with yearly 
subscriptions available for $43.70 ($10.95 additional for foreign 
mailing). 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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Customs Decisions 
(C.D. 7468) 


Harowip Euron Lapwie v. Unirep States 
Pig iron 


An assessment of dumping duties on pig iron imported from Canada 
is claimed on the basis of the difference between the purchase price 
and constructed value. Held the assessment of dumping duties based 
on the difference between the purchase price and foreign value is 
correct. 

Unless and until the challenging party introduces evidence to meet 
every material issue the value found by customs remains unrebutted. 
Brooks Paper Company v. United States, 40 CCPA 38, C.A.D. 495 
(1972). 


es 
. 
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Evidence by shipper that there is no price structure by the selling 
company without further explanation or evidence of sales or offers 
by the other two manufacturers in the country of exportation is 
insufficient to eliminate foreign value under the Antidumping Act. 
Nichols & Company, Ine. v. United States, 59 CCPA 67, C.A.D. 1041 
(1972). 

Where there is evidence of sales to third countries and no quantities 
or values are adduced, which information may be pertinent under 
the Antidumping Act, there is a failure of proof. J. H. Cottman & Co. 
v. United States, 20 CCPA 344, T.D. 46114 (1932), rev’d on other 
grounds, 23 CCPA 378, T.D. 48292 (1936). 


Court No. 75-6—01444 
Port of Great Falls, Mont. 
[Judgment for defendant.] 


(Decided September 19, 1978) 
Bronz & Farrell (Edward J. Farrell of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Velia A. Melnbrencis, trial 
attorney), for the defendant. 


Forp, Judge: Plaintiff by this action contests the assessment of 
dumping duties on certain importations of pig iron imported from 
Canada. Upon liquidation dumping duties ranging from $8.26 to 
$11.42 per long-ton were assessed by customs. These duties were equal 
to the difference between the foreign market value as defined in section 


205 of the Antidumping Act of 1921, as amended, 19 U.S.C. 164 (1970), 
and the purchase price as difined in section 203 of said act, 19 U.S.C. 
162 (1970). 

The parties agree there is no issue concerning the purchase price of 
$46 (U.S.) per long-ton. Plaintiff, however, contends there is no foreign 
market value within the meaning of section 205 supra, and the absence 
of a foreign market value requires the use of constructed value as 
prescribed by section 206 of said act, as amended supra, 19 U.S.C. 165 
(1970). Plaintiff alleges the use of constructed value in making the 
comparison with the purchase price should have been used in deter- 
mining the existence and extent of any dumping margins. The con- 
structed value, plaintiff contends, is $57.15 (Canadian) per long-ton. 

The pertinent statutory provisions read as follows: 


STATUTES 
The Antidumping Act of 1921, as amended: 
Section 205, 19 U.S.C. 164 (1970): 


Determination of foreign market value. 


For the purposes of sections 160 to 171 of this title the foreign 
market value of imported merchandise shall be the price, at the 
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time of exportation of such merchandise to the United States, at 
which such or similar merchandise is sold or, in the absence of 
sales, offered for sale in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the 
ordinary course of trade for home consumption (or, if not so sold 
or offered for sale for home consumption, or if the Secretary deter- 
mines that the quantity sold for home consumption is so small in 
relation to the quantity sold for exportation to countries other 
than the United States as to form an inadequate basis for com- 
parison, then the price at which so sold or offered for sale for 
exportation to countries other than the United States), plus, when 
not included in such price, the cost of all containers and coverings 
and all other costs, charges, and expenses incident to placing the 
merchandise in condition packed ready for shipment to the 
United States, except that in the case of merchandise purchased 
or agreed to be purchased by the person by whom or for whose 
account the merchandise is imported, prior to the time of expor- 
tation, the foreign market value shall be ascertained as of the 
date of such purchase or agreement to purchase. In the ascer- 
tainment of foreign market value for the purposes of sections 160 
to 171 of this title no pretended sale or offer for sale, and no sale 
or offer for sale intended to establish a fictitious market, shall be 
taken into account. If such or similar merchandise is sold or, in 
the absence of sales, offered for sale through a sales agency or 
other organization related to the seller in any of the respects 
described in section 166 of this title, the prices at which such or 
similar merchandise is sold or, in the absence of sales, offered for 
sale by such sales agency or other organization may be used in 
determining the foreign market value. 


Section 206, 19 U.S.C. 165 (1970): 
Constructed value. 
(a) Determination. 


For the purposes of sections 160 to 171 of this title, the con- 
structed value of imported merchandise shall be the sum of — 


(1) the cost of materials (exclusive of any internal tax 
applicable in the country of exportation directly to such 
materials or their disposition, but remitted or refunded 
upon the exportation of the article in the production of 
which such materials are used) and of fabrication or other 
processing of any kind employed in producing such or similar 
merchandise, at a time preceding the date of exportation of 
the merchandise under consideration which would ordinar ily 
permit the production of that particular merchandise in the 
ordinary course of business; 

(2) an amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same 
general class or kind as the merchandise under consideration 
which are made by producers in the country of exportation, 
in the usual wholesale quantities and in the ordinary course 
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of trade, except that (A) the amount for general expenses 
shall not be less than 10 per centum of the cost as defined in 
paragraph (1), and (B) the amount for profit shall not be 
less than 8 per centum of the sum of such general expenses 
and cost; and 

(3) the cost of all containers and coverings of whatever 
nature, and all other expenses incidental to placing the 
merchandise under consideration in condition, packed ready 
for shipment to the United States. 


* * * * 


Section 209, 19 U.S.C. 168 (1970): 
Appraisal. 


In the case of all imported merchandise, whether dutiable or 
free of duty, of a class or kind as to which the Secretary of the 
Treasury has made public a finding as provided in section 160 
of this title, and as to which the appropriate customs officer has 
made no appraisement before such finding has been so made 
public, it shall be the duty of such customs ‘officer , by all reason- 
able ways and means to ascertain, estimate, and appraise (any 
invoice or affidavit thereto or statement of constructed value 
to the contrary notwithstanding) and [szc] the foreign market value 
or the constructed value, as the case may be, the ‘purchase price, 
and the exporter’s sales price, and any o other facts which the 
Secretary may deem necessary for the purposes of sections 160 
to 171 of this title. 


Section 212, 19 U.S.C. 170a (1970): 
Definitions. 


For the purposes of sections 160 to 171 of this title— 


(1) The term “sold or, in the absence of sales, offered for 
sale’ means sold or, in the absence of sales, offered— 


(A) to all purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise, 


without regard to restrictions as to the disposition or use 
of the merchandise by the purchaser except that, where such 
restrictions are found to affect the market value of the 
merchandise, adjustment shall be made therefor in calculat- 
ing the price at which the merchandise is sold or offered 
for sale. 

(2) The term ‘ordinary course of trade’ means the con- 
ditions and practices which, for a reasonable time prior to 
the exportation of the merchandise under consideration, 
have been normal in the trade under consideration with 
respect to merchandise of the same class or kind as the 
merchandise under consideration. 
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(3) The term “such or similar merchandise” means mer- 
chandise in the first of the following categories in respect of 
which a determination for the purposes ‘of sections 160 to 
171 of this title can be satisfactorily made: 


(A) The merchandise under consideration and other 
merchandise which is identical in physical characteristics 
with, and was produced in the same country by the 
same person as, the merchandise under consideration. 

(B) Merchandise which is identical in physical charac- 
teristics with, and was produced by another person in 
the same country as, the merchandise under considera- 
tion. 

(C) Merchandise (i) produced in the same country 
and by the same person as the merchandise under con- 
sideration, (ii) like the merchandise under consideration 
in component material or materials and in the purposes 
for which used, and (iii) approximately equal in com- 
mercial value to the merchandise under consideration. 

(D) Merchandise which satisfies all the requirements 
of subdivision (C) except that it was produced by another 
person. 

(E) Merchandise (i) produced in the same country 
and by the same person and of the same general class 
or kind as the merchandise under consideration, (11) like 
the merchandise under consideration in the purposes for 
which used, and (ii) which the Secretary or his delegate 
determines may reasonably be compared for the purposes 
of sections 160 to 171 of this title with the merchandise 
under consideration. 

(F) Merchandise which satisfies all the poaneeeepents 
of subdivision (E) except that it was produced by a 
other person. 


(4) The term “usual wholesale quantities”, in any case in 
which the merchandise in respect of which value is being 
determined is sold in the market under consideration at 
different prices for different quantities, means the quantities 
in which such merchandise is there sold at the price or 
prices for one quantity in an aggregate volume which is 
ereater than the aggregate volume sold at the price or prices 
for any other quantity. 


Section 202, 19 U.S.C. 161 (1970): 


SpeciAL Dumpine Duty 


Amount of duty to be collected; determination of foreign market 
value of goods. 


(a) In the case of all imported merchandise, whether dutiable or 
free of duty, of a class or kind as to which the Secretary of the 
Treasury has made public a findi ; provided for in secti 

reasury has made public a finding as provided for in section 160 
of this title, entered, or withdrawn from warehouse, for consump- 
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tion, not more than one hundred and twenty days before the 
question of dumping was raised by or presented to the Secretary 
or any person to whom authority under said section has been 
delegated, and as to which no appraisement has been made before 
such finding has been so made public, if the purchase price or the 
exporter’s sales price is less than the foreign market value (or, 
in the absence of such value, then the constructed value) there 
shall be levied, collected and paid, in addition to any other duties 
imposed thereon by law, a special dumping duty in an amount 
equal to such difference. 

** * * * * E * 


The record consists of seven exhibits introduced on behalf of 
plaintiff, the receipt in evidence, without being marked, of the official 
papers, and a stipulation between counsel that there were only three 
producers of pig iron in Canada, i.e., Cominco, Ltd., Algoma Steel 
Corp., Ltd., and Quebec Iron and Titanium Corp. Plaintiff does not 
dispute the purchase price as it appears on the official court papers 
which was utilized by customs officials in determining the dumping 
duties. 

It is plaintiff’s position that “foreign market value” as set forth in 
section 205 of said act supra does not exist, and accordingly Customs 
should have utilized constructed value as set forth in section 206 supra 
in determining the applicability of dumping duties. In support of this 
position plaintifl’s exhibit 1 was introduced into evidence. Said 
exhibit is an affidavit of Michael C. D. Hobbs, chairman and chief 
executive officer of Western Canada Steel, Ltd., a wholly owned 
subsidiary of Cominco, Ltd., the manufacturer of the pig iron in- 
volved herein. Mr. Hobbs’ affidavit states that Western Canada 
Steel, Ltd., handled all sales of pig iron for its parent company until 
production was discontinued. Said company served as marketing 
agent for all sales in Canada and sold for export to the United States 
to Associated Metals & Minerals Corp. of New York (the actual 
importer herein—Harold Elton Ladwig—being a customhouse broker). 
Attached to said affidavit is a copy of a letter addressed to George 
Bronz, the deceased partner of counse! for plaintiff, from Mr. Hobbs 
of Western Canada Steel, as well as a list of home sales of pig iron. 

The letter indicates the termination of the production of pig iron 
was the result of an explosion and fire which destroyed their furnace, 
and reconstruction was not contemplated. It was also indicated with 
respect to prices in the home market that: 


Our prices in the Canadian market have varied based upon 
a number of factors which we take into account, but there is no 
regular price structure in terms of class of ¢ ustomer , quantity or 
other factors which are specifically definable. 
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All our sales are made on a delivered price basis, per long ton, 
and all money amounts are given in Canadian currency. No 
discounts are allowed. As shown in the tabulation, these prices 
include freight, and a standard $1 allowance per long ton for 
sales commission. The quality of the merchandise sold in the 
home market is the same as that sold for export to the United 
States. There is no financial relationship, directly or indirectly, 
between this company and any purchaser in Canada. 

Based upon this information plaintiff contends, since there is no 
one price at which all could purchase the merchandise from Cominco 
in the home market, foreign value does not exist and therefore cus- 
toms should have used constructed value to determine whether dump- 
ing duties are applicable. 

Such evidence under the statutory provisions governing dumping 
duties and foreign value in particular as reflected in the statute is 
insufficient to overcome the presumption of correctness attaching to 
the action of customs. 28 U.S.C. 2635 (1970). Unless and until the 
challenging party introduces evidence to meet every material issue 
the value found by customs remains unrebutted. Brooks Paper Com- 
pany v. United States, 40 CCPA 38, C.A.D. 495 (1952). 

The statutory definition of ‘such or similar” contained in 19 U.S.C. 
170a must be considered when ascertaining whether a foreign value 
exists. The parties have stipulated that there were two other producers 
of pig iron in Canada. There appears to be no dispute that pig iron of 
the same grade produced in Canada by the other producers is “like 
the merchandise under consideration in component material or mate- 
rials and in the purpose for which used, and approximately equal in 
commercial value to the merchandise under consideration’’ as reflected 
in 19 U.S.C. 170a(3) (C) and (D). Additionally, plaintiff’s exhibit 2 
indicates sales to Japan by the shipper. The record is silent on sales 
to Japan, both as to quantity and price which may be pertinent in 
determining foreign value under the Antidumping Act. J. H. Cottman 
& Co. v. United States, 20 CCPA 344, T.D. 46114 (1932), rev’d on 
other grounds, 23 CCPA 378, T.D. 48296 (1936). Varying prices 
without an explanation of the statement that “there is no regular 
price structure” is insufficient to establish there is no one price at 
which all could purchase. As a matter of fact, the sales listed in exhibit 
1 indicate 28 sales made at the appraised prices or approximatley 32 
percent of said sales. The record is also silent on the question of sales 
or offers by the two other producing companies. Nichols & Company, 
Ine. v. United States, 59 CCPA 67, C.A.D. 1041 (1972). No attempt 
was made to ascertain this information. Letters were directed to the 


other two companies only with respect to general expenses and profits. 
See exhibits 3-6. 
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In view of the foregoing it is unnecessary to consider whether plain- 
tiff has adduced sufficient evidence to establish constructed value. 
The appraised values not having been overcome are sustained. The 
dumping duties have therefore been properly assessed. 

Judgment will be entered accordingly. 








Decisions of the United States 
Customs Court 


Customs Rules Decision 
(C.R.D. 78-15) 


G. M. Russer Inpvustriss, Inc. v. Untrep STatTEs 


On Plaintiff's Motion and Defendant's 
Cross-Motion for Summary Judgment 


Court No. 75-5-01099 
Port of San Juan 
[Motions denied.] 
(Decided September 21, 1978) 


Siegel, Mandell & Davidson (Herbert T. Posner of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Sidney N. Weiss, trial 
attorney), for the defendant. 


Maerz, Judge: This action, which is before the court on cross- 
motions for summary judgment, involves the dutiable status of mer- 
chandise described on the commercial invoices as rubber overshoes, 
style Nos. 110 and 310 imported from Brazil by plaintiff, and entered 
at the port of San Juan during the period March 1973-January 1974. 
The merchandise was classified by the government under item 700.52 
of the Tariff Schedules of the United States (TSUS) as footwear of 
rubber or plastics, the uppers of which do not extend above the ankle, 
and assessed duty at the rate of 25 percent ad valorem. Plaintiff 
challenges this classification and claims the importations are properly 
classifiable as ‘Articles not specially provided for, of rubber or plastics: 
Other,” under item 774.60, dutiable at 8.5 percent ad valorem. 

The pertinent provisions of TSUS read as follows: 

Classified under: 


Footwear (whether or not described else- 
where in this subpart) which is over 
50 percent by weight of rubber or 
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plastics or over 50 percent by weight 
of fibers and rubber or plastics with at 
least 10 percent by weight being rubber 
or plastics: 

Hunting boots, galoshes, rainwear, 
and other footwear designed to be 
worn over, or in lieu of, other foot- 
wear as a protection against water, 
oil, grease, or chemicals or cold or 
inclement weather, all the forego- 
ing having soles and uppers of 
which over 90 percent of the ex- 
terior surface area is rubber or 
plastics (except footwear with up- 
pers of nonmolded construction 
formed by sewing the parts thereof 
together and having exposed on 
the outer surface a substantial 
portion of functional stitching) : 

* * * * 


Footwear (except footwear pro- 
vided for in item 700.51), the 
uppers of which do not extend 
above the ankle, designed for 
use without closures, whether 
or not supported or lined __ _- 25% ad val. 
Claimed under: 
Articles not specially provided for, of rubber or plastics: 
* * * * 


774.60 Other 8.5% ad val. 


Ed * * 


Plaintiff alleges there are no genuine issues to be tried with respect 
to the following material facts: (1) That the imported merchandise is 
used in the manufacture of ‘“The Ice Gripper,” which is an article of 
rubber footwear designed for safer walking on ice and packed snow; 
(2) that the sample attached to an affidavit and report of one of plain- 
tifi’s affiants is similar in all material respects to the imported mer- 
chandise; (3) that the merchandise in its imported condition cannot be 
worn as a “rubber’’ as it possesses very little traction, thereby render- 
ing it unsafe for the wearer; (4) that the imported merchandise is never 
sold or offered for sale in its imported condition; (5) that after importa- 
tion a mineral grit is applied to the sole and is affixed thereto with a 
rubber adhesive; (6) that the cost of the grit and its application to the 
imported merchandise after importation exceeds the value of the im- 
ported merchandise; and (7) that the merchandise as imported is in 
chief value of rubber. 
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Defendant agrees that the merchandise as imported is in chief 
value of rubber. It alleges that there are no genuine issues to be tried 
with respect to the following material facts: (1) That in its condition 
as imported the merchandise is designed to be worn over other foot- 
wear and is designed to protect the shoe over which it is worn from 
water, oil, grease, chemicals, and inclement weather; (2) that the 
merchandise is marketable as an overshoe, whether or not it is sold 
in its imported condition, and is therefore of a class or kind of articles 
chiefly worn over other shoes as protection from water, oil, grease, 
chemicals, and inclement weather; (3) that the imported merchandise 
in all entries is identical to the pair of overshoes tagged “CE 902148— 
7/19/73, style No. 110, summons No. 75-5-01099, 5/9/75, protest 
No. 49094000039, 8/19/74; (4) that the imported merchandise 
responded to the term “footwear” at the time of its importation, 
since it possesses the essential characteristics of “footwear” of the 
overshoe type used as a protection against water, oil, grease, chemicals, 
and inclement weather; and (5) that post-importation improvements 
in the traction characteristics of the imported footwear, if there were 
any, are immaterial as the merchandise was already footwear before 
such alleged improvements were made. Finally, defendant asserts 
there is a genuine dispute as to the specific traction and construction 
of the imported merchandise. 

Upon considering the affidavits presented by the parties and the 
supporting exhibits, the court must conclude that genuine issues of 
material fact exist which require a trial. For example, the record is 
not clear as to what merchandise was actually imported. Thus, the 
court is unable to determine the nature and characteristics of the 
importations in issue. See, e.g., Z. B. Watson Co., ale Murphy Reir, 
Inc. v. United States, 75 Cust. Ct. 185, 187, C.R.D. 75-5 (1975). 
Further, there appears from the conflicting affidavits of the parties 
genuine issues of fact as to, among other things, (1) whether or not 
the imported merchandise can, in its condition as imported, be worn 
as a “rubber” or overshoe; (2) whether or not at the time of importa- 
tion the merchandise is marketable as an overshoe; and (3) the specific 
traction and construction of the imported merchandise. 

Since triable issues of fact exist, both plaintifi’s motion for summary 
judgment and defendant’s cross-motion for summary judgment are 
denied. See, e.g., Fortune Star Products Corp. v. United States, 78 Cust. 
Ct. 184, C.R.D. 77-3 (1977). 
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Appeals to United States Court of 
Customs and Patent Appeals 


AppEaL 78-18.—United States v. Border Brokerage Company, Inc.— 
Track TreaAD MatTertaL—BELTING FoR MacHINERY—PARTS 
oF Motor VEHIcLES—STARE Decisis Rute AppLtieD—1'SUS. 
Appeal from C.D. 4756. 


In this case certain rubber track tread material made in Canada 
for use on a Muskeg-type tracked motor vehicle identified as a 
Nodwell RN-116 were assessed with duty at the rate of 16 percent 
ad valorem under item 358.06, Tariff Schedules of the United States, 
as belting or belts, for machinery. Plaintiff (appellee) claimed that 
the merchandise was properly dutiable at 8 percent ad valorem under 
item 692.27 as parts of motor vehicles. Similar merchandise was 
before the court in Flex Track Equipment, Lid. v. United States, 65 
Cust. Ct. 119, C.D. 4063 (1970), afd, 59 CCPA 97, C.A.D. 1046 
(1972), wherein the courts held the merchandise to be “more than” 
“belting or belts, for machinery” (item 358.10) as classified and 
properly classifiable as claimed as “parts of the foregoing motor 
vehicles” (item 692.25). The decision in C.A.D. 1046 was limited to 
the entry before the court in that case (see T.D. 72-283), and the same 
issue was raised anew in the instant case. In the instant case plaintiff 
rested its case on the record in the Flex Track case (incorporated 
herein) and moved for judgment in its favor under the doctrine of 
stare decisis. Defendant (appellant) opposed the motion on the basis 
of “new evidence” by means of which it seeked to avoid application 
of the doctrine of stare decisis. The Customs Court found the rule of 
stare decisis to be applicable, and judgment was entered sustaining 
plaintiff’s claim for classification of the merchandise under item 
692.27, supra. 

It is claimed that the Customs Court erred in finding and holding 
that the imported merchandise was properly classifiable under item 
692.27, supra; in not finding and holding that the merchandise was 
properly classified under item 358.06, supra; in finding and holding 
that the decision in Flex Track Equipment, Ltd. v. United States, supra, 
was stare decisis of the issue in this action; in finding the new evidence 
presented at trial in this action to be cumulative and conflicting and 
not sufficient to avoid application of the rule of stare decisis; in not 
finding that the new evidence presented at trial was sufficient to dem- 
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onstrate clear and convincing error in the prior case as to avoid 
application of the rule of stare decisis; in finding and holding that the 
new evidence presented at trial did not establish that the imported 
merchandise was one of the conventional forms of belting properly 
classifiable under item 358.06, supra. 


ApprEAL 78-19.—H. Reisman Corp. v. United States.—Viramin 
B-12—Amertican Sretuine Prics. Appeal from C.D. 4759. 


This case involves a dispute concerning the American selling price 
under section 402(e), Tariff Act of 1930, as amended, of vitamin 
B-12, U.S.P. The merchandise was appraised at $8 per gram, the 
price at which it was offered for sale by the manufacturer in its pub- 
lished price list and the price at which approximately 16 percent of 
its products were sold to wholesale purchasers who used the vitamin 
B-12 in the manufacture of pharmaceutical or food products (users). 
Plaintiff (appellant) claimed that the price of $6.80 per gram (the 
price at which the merchandise was sold to wholesale purchasers 
known as resellers) or, alteratively, the price of $5.75 per gram (the 
price to users, at which the greatest quantity of vitamin B-12 was 
sold) represents the American selling price for the merchandise. The 
Customs Court found that the appraised price of $8 per gram because 
it was the highest price was the only one at which all purchasers at 
wholesale could buy the article and was, therefore, the only price 
which satisfied the statutory requirements of American selling price. 

It is claimed that the Customs Court erred in denying planitiff’s 
claim and in entering judgment in favor of the government; in 
sustaining the appraisements and in not entering judgment for 
plaintiff; in finding and holding that the price of $8 per gram for 
vitamin B-12 satisfied the statutory requirements of American selling 
price; in finding and holding that the price of $8 per gram, being the 
highest price for the merchandise, was the only price at which all 
purchasers at wholesale could buy the article and therefore the only 
price which satisfied the statutory requirements of American selling 
price; in finding and holding that the price of $6.80 per gram at which 
the merchandise was sold to all resellers was subject to a restriction 
under the statute; in finding and holding that the price of $6.80 per 
eram was not a price at which the merchandise was freely sold within 
the meaning of the statute; in not finding and holding that the price to 
resellers was not a price at which all purchasers at wholesale could buy ; 
in not finding and holding that the price of $8 per gram did not repre- 
sent the American selling price for the merchandise; in not finding and 
holding that the price of $6.80 per gram was the price at which the 
merchandise was freeely sold te the preferred class of purchaser at 
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wholesale known as a reseller; in not finding and holding that American 
selling price should be based on the lowest price at which the merchan- 
dise is freely sold to all purchasers at wholesale; in finding and holding 
that the price of $5.75 per gram was not a price at which all purchasers 
at wholesale could buy the merchandise; in not finding and holding 
that the price of $5.75 per gram satisfied the statutory requirements of 
American selling price. 
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Rubber overshoes, C.R.D. 78-15 
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